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7 DR PRIYANATH SEN 
" A Short Life Sketch* 


Priyanath Sen was the second son of Babu Dinanath Sen 
Sarkar$, a member of a Vaidya family of great respectability 
in Eastern Bengal. He was born on Sunday, the 2nd February, 
1873 (the day of the Sarasweti Puja), in village Japsa in the 
District of Faridpur, in the ancestral family dwelling house 
which kas now been washed away by the erratic Padma. From 
a very early age, he showed signs of uncommon intelligence, 
and his father, who had been himself a teacher§ by profession 
and a Sanskrit scholar of some attainments, did all he could 
with his limited means to impart a sound education to the boy. 
Priyanath passed the Middle English Examination from the 
school of his native village, and by his special profeciency in 
English won the prize awarded by Raja Surja Kumar Roy of 
Rajbari. He then joined the Dacca Collegiate School, from 
which institution he passed the Entrance Examination of the 
Calcutta University in 1889 and obtained a first grade junior 
scholarship. He next came to the metropolis and joined the 
Presidency College. At the F.A. Examination of 1891 he headed 
the list of successful candidates and carried off the Duff Scholar- 
ship for science, as also the Gwalior Gold Medal. He passed the 
B.A. Examination of 1893 with first class Honours in Sanskrit 
and second class Honours in Philosophy. His relative position 
* Reprinted (by kind permission) from the Calcutta Law Journal, 
10 C.L.J. Vol. 37-3). 

$ Dinanath Sen Sarkar was not a teacher by profession. He 
was a landlord and a scholar in Sanskrit. He was sixth, and 
Priyanath seventh, descendent of Ramananda Sen Sarkar, Accountant 
of Nawab Sarfaraz Khan at Purnea. The surname Sarkar was thus 
earned by Ramananda for his service and was used by his decendents 
till Dinanath Sen and his brothers and cousins. Ramananda had 
purchased extensive zamindari for his family jn East Bengal, later 
demarcated as the districts of Dacca, Faridpur, Barisal and 
Noakhali. Ramananda Sen established the Patadleswar Siva, one of 


the famous Sivas at Benares. The lane by thi3 Siva temple is still 
knows as Ramananda Sarkar's Haveli.—Publisher. 
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amongst all the candidates of the year was first, and he obtained 
the Burdwan scholarship and the Eshan scholarship, each of 
Rs. 50 per month. He was also awarded the Radhakanta gold 
medal for proficiency in Sanskrit. At the M.A. Degree Examina- 
tion in 1894, he was placed first in the first class in Philosophy 
and obtained the University gold medal and prize. Meanwhile, 
he had been invited by the University to be a candidate for 
the Government of India scholarship tenable in England, but 
he declined the offer on account of the opposition of his rhother 
to whom he was always deeply devoted. In 1896 he passed 
the B.L. Examination in the first division, and having served 
his articles of clarkship with Babu Baikuthanath Was, was 
enrolled as a Vakil of the High Court on the 7th September 
1897. About this time Rai Jatindranath Chowdhury of Taki 
Offered through the Bangiya Sahitya Parisad, a prize of 
Rs. 500/- for the best essay in Bengali on Advaitavada. 
Priyanath had studied Vedanta Philosophy critically from the 
original sources, and at the request of his father, competed 
for the prize which was eagerly sought after by Pundits who 
had specially studied the Vedanta for years. The prize was 
equally divided between him and a well-known teacher of 
Vedanta Philosophy, Pundit Durgacharan Vedanta Sankhya- 
tirtha. His essay named  Advaitavada-vicara, which was 
subsequently published in Dacca in August, 1897, shows great 
acuteness of argument and clearness of presentation. In 1899, 
Priyanath won the Premchand Roychand studentship, the 
Blue Ribbon of the University as also the Mouat Medal. In 
February, 1903, Priyanath submitted to the University his 
thesis on the Philosophy of Vedanta as required by the regula- 
tions for the studentship. It was examined by Mahamaho- 
padhyay Mahes Chandra Nyayaratna and Babu Kalicharan 
Banerji who reported ‘‘that it bore ample evidence of special 
investigation and was in particular a thoughtful contribution to 
Vedantic Apologeties." It 1904 Priyanath passed the examina- 
tion for Honurs in Law, and on the strength of a thesis on the 
Interpretation qf Negative Precepts of Hindu Law, he was 
admitted in 1905 to the Degree of Doctor of Law. In August 
1908, the Senate appointed him Tagore Professor of Law, and 
the subject he chose for his lectures was The General Principles 
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of Hindu Jurisprudence of which he had made a special study 
in original Sanskrit. He then submitted to the University 
a coniplete manuscript copy of the lectures, but did not live 
to deliver them, as he died on Monday, the 18th October, 1909. 
Since 1907 he had been a member of the Faculty of Law and 
of the Board of Studies in Law of the University, and he had 
on several occasions acted as one of the examiners for the 
BE: Examination. 

From the establishment of the Calcutta Law Journal he 
had been one of its editors and took great interest in the 
suecess of the undertaking. In the first volume (p 9n,) he 
contributed a paper on the Interpretation of Promise which 
attracted the notice of Sir Frederick Pollock and was com- 
mented upon in-Law Quarterly Review Vol. XXI, p 219 as 
an indication ‘that the subtlety of Hindu Lawyers is amply 
capable of finding a new field in the common Law.’ To the 
third volume he contributed (p. 17) a paper on Acceptance 
of an offer by Post. The fourth volume (pp. 21n, 27n, 35n, 63n, 
75n,) contains his thesis on the Interpretation of Negative 
Precepts in Hindu Law. These papers are all characterised by 
great learning and acuteness, and are models of contribution 
on legal subjects. 

Dr. Priyanath Sen, at the time of his death, had been a 
member of the profession for twelve years, and had earned the 
reputation of being an able and erudite lawyer. After the 
usual struggle of the junior, he had latterly been gaining a sure 
footing in the ranks of the leaders, and if he had been spared, 
a place in the very front rank of the profession or a seat on 
the Judicial Bench world have been only a question of time. 
He was scrupulously fair as an advocate, and was held in high 
regard by all members of the profession who had the pleasure 
to know him. His early death is an irreparable loss to the 
country, and we are not likely to get for years to come another 
man of his type—the modest and accomplished scholar of 
unblemished character. 
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PUBLISHERS NOTE . 


After long sixtytwo years the first seven lectures of this 
valuable treatise on Hindu Jurisprudence are being published 
as volume one. The remaining seven lectures will be $hortly 
published as the second volume with additions and alterations 
on Hindu Law since the first publication of the book, by an 
eminent authority on the subject along with notes from original 
source-books and reference books by the present editor. 
Appendices covering texts, footnotes and notes on additions 
and alterations on Hindu Law since the first publication of the 
book will also be appended in the second volume. 
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c - -EDITORIAL APOLOGIA 


From time immemorial the Aryans in their revealed texts 
have given expression to a concept of the supreme transcendental 
law Or cosmic order governing the universe and even the gods. 
The term coined for the purpose is rta, which occurs several 
times in the Reveda.' 

Gradually however the word that was used mostly is 
dharma, the meaning of which also has undergone changes 
so much so that it is difficult indeed to indicate the exact 
connotation of the word.” 

There are several Sastric attempts to define Dharma. Jaimini's 
definition is : Codanalaksano'rtho dharmah. (Mimairsadarsana, 
1.1.2). It means ‘a desirable goal or result that is indicated by 
injunctive (Vedic) passages’. The rule in the Vaisesikasutra— 
‘Yato’ bhyudayanib$reyasiddhih sa dharmah’ suggests that from 
which result happiness and final beatitude. There are several 
attempts in different texts and an analysis of the definitions 
points to the fact that in course of time spiritual and mystic 
ideas tended to be associated with the word. 

In the context of the king as the administrator of justice 
however the word attains the significance of natural justice 
and ethical principle. Thus when it is ordained that a king is 
to protect his subjects according to the princples of DAarma, 
‘ksitim dharmena palayet —it is intended that the king in the 
administration of justice should follow strictly the ethical 


T Vide Re V.*12768:25' 1-103: 12: 1: 136:2; 3190-0 

For discussion on the importance of this term as also of vrata and 
dharma, vide Kane, History of DharmaSdstra, Vol. V, part 1, pp. 19-21. 

Vide also Journal of the Bombay Branch of the Royal Asiatic Society, 
Vol. XXIX, (1954), pp. 1-28. Also note the view expressed by Bcrolzhei- 
mer in his ‘The world's legal philosophies’ (transkited by Jastrow, New 
York, 1929). 

2. Kane in his History of Dharmasastra, Vol. l^ pp. 1-6 has very 
detailed discussion of this term. More informative p3per on this point is 
by Dr. R. C. Hazra, on ‘On the early meaning and sccpe of the word 
dharma' in Our Heritage, Vol. Il, pu 1, pp. 1536. iz - or Dy Uer m 


- 


» L 





[ ii J 
principles. The Mahabharatic statements as recorded below 
may be explained in that light : a 
‘Sarve dharma rajadharmapradhanah’. Śāntiparva, 63-29 
Evam dharman ràjadharmesu sarvàn/ 
Sarvāvastham sampralinan nibodhata// Ibid. 63.25 
In the Santiparva the king has been declared to be the maker 
of his age (rajaiva yugam ucyate. 91.6) and the idea has been 
elaborated in the Sukranitisara : 
*Yugapravartako raja dharmadharmapras$iksanat'. 
It has very appropriately been stated there that if there be any 
violation of the Dharmic principle it is the offence On the 
part of the king only : 
Yuganam na prajanam na dosah kintu nrpasya tu. 
1 V.1.60 
On the other side of the picture Nàrada speaks of seven merits 
to be obtained by a king ruling his subjects according to the 
principles of Dharma : 
Dharmenoddharato rajno vyavaharan krtatmanah/ 
Sambhavanti gunah sapta sapta vahner ivarcisah// 
Narada, 1.32. 
Dharmas cartha§ ca kirti$ ca lokapamktir upagrahah/ 
Prajabhyo bahumanam ca svarge sthanam ca $a$vatam// 
Ibid, 1.33. 
Narada, following Manu, (VIII. 12, 14) personifies the adminis- 
tration of justice as Dharma: 

Yatra dharmo hy adharmena satyam yatranrtena ca/ 

Hanyate preksamananam hatas tatra sabhasadah// 111.8. 

Viddho dharmo hy adharmena sabhàm yatropatisthate/ 

Na casya Salyam krntanti viddhàs tatra sabhasadah// III.9. 
Because of. the great importance accorded to Dharma in 
respect of administration of justice, the Sastrakaras rightly 
designate the court as DAharmasana : 

(Tasmad dharmdsanam prapaya raja vigatamatsarah/ 

Samah syat sarvabhütesu vibhrad vaivasvatam vratam// 

E Narada, 1.34), 
(vide also Manu, VIII. 23) and Dharmasthana 

(Dharmasthanam pracyam disi tac cagnyudakaih samavetam 

“ syit. Samkha quoted in the Smrticandrika.-) 





Katyayana has the designation DAarmadhikarana for the 
court of justice and there is attempt to justify such appellation. 
‘According to him -*tlfat place, where the decision of the truth 
of the plaint (lit. the cause or root of dispute) is carried on 
by a consideration of the (rules of the? sacred law, is called 
the D/Aarmadhikarana' 

DharmasSastravicarena mülasáravivecanam/ 
Yatradhikriyate sthane dharmadhikaranam hi tat// 
Kat. 52. 
Prataparudra in his Sarasvativildsa explains the position of 
Dharm@sastra according to which adjudications are supposed 
to be made: 

Yatra sthane. aveditavyatattvaniskarsah dharmaSastravica- 

rena nirnetrbhih kriyate iti dharmasthanam.  Asyaiva 

dharmadhikaranam iti namantaram. p. 63. 


The four-footed Vyavahara has the constituent as Dharma 
as pointed out by Narada: 
Dharmas ca vyavahara$ ca caritram rajasasanam/ 
Catuspad vyavharo‘yam uttarah pürvabadhakab// 1.10. 
In continuation Narada observes : 
Tatra satye sthito dbarmo vyavaharas tu saksisu/ 
Caritram pustakarane rajajnayam tu $asanam// 1.11. 
Katyayana through an illustration has explained the nature of 
a decision through Dharma. What is intended is that the 
decision is by moral law (Dharma) where the offender confesses 
his offence and the person offended gets redress of his grievance: 
Dosakàri tu kartrtvam dhanasvami svakam dhanam/ 
Vivade prapnuyad yatra dharmenaiva sa nirnayab// 
Kat.35. 
Mitrami$ra in his Fyavaharaprakaása has explained in details 
the implication of the verse of Katyayana thus: . 
Vakparusyasteyadidosakari vyavahàrapravartanam antar- 
enaivanutapadina dharmabhimukho'dharmad bhita$ ca svasya 
dosakartrtvam svayam abhyupaiti. Yatra dhanasvami dharma- 
bhimukhad adharmabhiros cadhamarnader vyavaharam vinaiva 
svakiyam dhanam apnoti, tatrobhayatra sampratipattyuttara 
iti yavat. Dharmenaiva nirnayah. Ata evoktamc--'tatra satye 
sthito dharma’ iti. 2p 7 


~ 


— dd4yara (Bombay, 1933), 122. 
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Thetwo expressions ‘virddapada and ‘vyarahadrapada deserve 
special treatment here. The word Vyavahara has different mean- 
ings in the form of ‘transaction or dealing’ (Ap. Dh. Su, 11.7 
16.17.) ; ‘dispute or law suit (Manu, VIII.1 ; Yaj. 1.1) ; ‘legal 
capacity to enter into transactions’ (Gau. Dh. Sz, X.48) ; ‘the 
means of deciding a matter (as in Gau. Dh. Sa, XI.19: tasya 
vyavaharo vedo dharmaSastrany angani) and finally im the 
accepted sense of ‘law-suit or dispute in court’ and legal 
procedure. Inscriptional records show that ihe term was much 
in use. The expression ‘viyoha@lasamata (vyavahaàrgsamata) 
finds place in the Delhi-Topra Pillar Edict No. 1 of ASoka 
(Corpus 1.1.Vol.I. p. 123) and the Kharavela’s Hathigumpha 
Inscription (E.I. Vol. XX. p.79) has the word *vyavaháravidhi.^ 
We have in the Mahavagga, 1.40.3 and Cullavagga, VI.4.9 the 
use of the expression ‘voh@rika-mahdadmatta’ (vyavaharika- 
mahamatra—minister of justice). In the Apastamba-dhcarma- 
sutra, II.11.29.5 and in Narada, 1.5. Vivada stands for ‘law-suit.” 

The expression Vyavahdadra has been defined by Katyayana 
in two ways. In one of them he takes to the etymological 
sense. What he points out is that Vyavahara consists in 
removing of doubts : 

Vi nanarthe’va sandehe haranam hara ucyate/ 
Nanasandehaharanat vyavahara iti smrtah//Kar, 26. 
In the other definition Katyayana states that a dispute arising 
out of the allegation in a court is designated as Vyavahara. To 
state exactly, “when the ramifications of right conduct, that 
together are called Dharma and that can be established only 
with effort, have been violated, the dispute (in a law court 
between plaintiff and defendant) which springs from what is 
desired to be proved (such as a debt), is said to be Vyavahaàra.'* 
Prayatnasadhye vicchinne dharmakhye nyayavistatre/ 
Sadhyamilas tu yo vado vyavaharah sa ucyate//Kar. 25 

The words of Katyayana are couched in vague terms and 
therefore the dixest-writers often have explained it in their 
own way by taking resort to ingenious interpretation. Thus in 
the Smrticandrika Devanabhatta explains it as : ‘Samyagbhasa- 


1. Vide here the exhaustive notes by Kane in his Kartyayanasmrtisáro- 





nahimsananimittam ityadiprayatnasadhye dharmakhye padarthe 
lobhadvesadivasad vicchinne sati yatra rnadanadau sadhana- 
praptyartham samayadharmadau ca paradharmavarjanartham 
nyayavistaranam kriyate, tatra sadhyamülo yo manusyanam 
vivadah sa vyavahara ucyate.' r 
Vyavaharakanda, pt. 1 (Mysore, 1914). pp. 1-2. 
Inesupport Devanaphatta quotes the text of Harita : 
Svadhanasya yatha praptih paradharmasya varjanam/ 
Nyayena kriyate yatra vyavaharas sa ucyate// Dp: 2. 
He goes_on to state: Dhanapahnavavivadah pasandadinam 
svadharmasamayavivado’pi vyavahara iti arthah. 
From an analysis of the different statements of Yajnavalkya, 
Brhaspati and others Devanabhatta finally speaks of Vyava- 
hara thus : 
‘Evan castadaSavidhavisayanam anyatamavisayako 
vivado vyavahara iti Yajhavalkyadivacananam arthiko’- 
rthah pratyetavyah. Dae 
Mitramisra in his Vyavaharaprakasa observes : 
Vihitacarananisiddhavarajanadiprayatnasadhye dharmakhye 
vastuni vicchinne viplute satiti vyavahzrabhetur uktah, 
dharmadharmaviplavasyaiva vyavaharahetutvat. pp. 3-4. 
In support he quotes the text of Narada and Brhaspati thus’ : 
(Manuh prajapatir yasmin kale rajyam abubhujat/) 
Dharmaikatanah purusàs tadàsan satyavadinah// 
Tada na vyavaharo'bhu na dveso nàpi matsarah/ 
Naste dharme manusyesu vyavaharah pravartate// 
Narada, 1-2. 
Brhaspati : ! 
Dharmapradhanah purusah pürvam àsann ahimsakab/ 
Lobhadvesabhibhutanam vyavaharah pravartate// 1.1. 
For other interpretations of Vyavahara done in the light of the 
the definition of Katyayana, vide Vyavaháraprakása, pp. 3-4. 
Vide also the view of Vijnane$vara, who defines Vyavahara 
as a statement (with reference to a particular point of dispute) 


in opposition to that of another : £ 
Anyavirodhena svatmasambandhitaya kathanam vyavaharah. 
i == on Yap BEL 


1. The Naradasmrti edited by Jolly (Calcutta, 1885) has different 


reading. : x E 
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Vy avaharapada is also treated assynonymous with Vivéda peda 
(VIG JWurado. TV.l- wes. dattapradanikam nama tad vivada- 
padam smrtam. Vide also V.1.:  A$ü$rüsabhupetyeti virada- 
padam ucyate.) (Vide also Arthascstra of Kautilya where in 
the third Adhikarang we get acquainted with the word vivada- 
pada in the title of the section. For other uses of the word in 
the same sense vide ArthaSastra, 111.16.38 ; 1V.7.17 ; 11.1.14). 
It is defined by Yajnavalkya in the following way : » 

Smrtyacaravyapetena margenadharsitah paraib/ 
Avedayati ced ràjne vyavaharapadam hi tat// Yaj.1L.5 

In other words, that is to be treated as Vyavahdadrpada where a 
person by being transgressed by others in a manner opposed 
to the rules of the Smrti and convention “(a@cara) makes an 
appeal to the king (head of the state) for the redress of his 
grievances : 

Vijüane$vara explains the position thus : 


DharmaSastrasamacaraviruddhena margena parair àdharsito' 
bhibhuto yad rajtüe pradvivakaya va avedayati vijhapayati ced 
yadi, tad avedyamàanam vyavaharapadam pratijfiottarasc m$aya- 
hetuparamarsapramananirnayaprayojanatmako vyavaharah 
tasya padam visayah. Tasya cedam samanyalaksanam. 

These Fyavaharapadas have been declared in general by 
Manu as of eighteen types (VIII.4-8) and following him Narada 
mentions them as : 


Rnadanam hy upanidhih sambhuyotthanam eva ca/ 
Dattasya punar adanam a$u$rüsabhyupetya ca// 
Vetanasyanapakarma tathaivasvamivikrayah/ 
Vikriyasampradanam ca kritvanuSaya eva ca// 
Samayasyanapakarma vivacah ksetrajas tatha/ 
Stripumsayos ca sambandho dàyabhago'tha sahasam// 
Vakparusyam tathaivoktam dandaparusyam eva ca/ 
Dyütam prakigpakam caivety astadaSapadah smrtah// 
E Narada : 1,16-19, 


That the list is nòt final is evident from the statement of Manu: 


. Esu sthanesu bhuyistham vivadam caratàm nrnam/ 
Dharmam $à$vatam āśritya kuryat karyavinirnayam// 
Manu, VIII.8. 


a 
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Vide here the comments of Medhatithi : 
Bhüyisthagrahanam *pradhanyakhyapanartham. Anye'pi 
vyavaharahetavah santi. yathà....... 
Narada is more clear in his statement thus : - 
Esam eva prabhedo'nyah dvatrimSadadhikam Satam/ 
Kriyabhedan manusyanam Satasakho nigadyate// 1.20 
In the commentary on the Naradasmrti by Asahaya, retouched 
by Kalyanabhatta there is elaborate discussion on this 
classification." Narada's mention of four-footed Vyavahara 
has the sempport of Kautilya, who in his Arthaśāstra has almost 
identical verses : 
Dharmas ca vyavaharas ca caritram rajasasanam/ 
Vivadarthas catuspadah pascimah purvabadhakah// 
Tatra satye sthito dharmo vyavaharas tu saksisu/ 
Caritram samgrahe pumsam ràjnam ajna tu Sasanam// 
TIVI: 
Brhaspati in more clear terms speaks of these four as means of 
arriving at decision in a law-suit (nirnayahetutvam) : 
Dharmena vyavaharena caritrena nrpajnaya/ 
Catuhprakaro'bhihitah sandigdhe'rthe vinirnayah// 
Vyavahara (decision by judicial proof) consists in the case 
where the adjudicators utilise some principles of DAarmasastra 
for the purpose of deciding the causes of the litigants. We 
have thus a definition of the same from Katyayana : 


Smrtisastram tu yat kin cit prathitam dharmasadhakaih/ 
Karyanam nirnayarthe tu vyavaharah smrto hi sah// 36. 
Mitramisra explains the implication of the verse thus : 
Dharmasadhaih sabhyaih smrtisastram saksyadikriya- 
pratyayakam  arthipratyarthinoh karyanirnayartham 
prathitam prakhyapitam yatra catuspadvyavaharapra- 
vartanena nirnayakaranam iti yàvat. Tatra vyavaharo 
nirnayahetur ity arthah. Ata evoktam vyavahaàras tu 
saksisu iti. : Vyavaharaprakasa, p. 7. 
It has appropriately been stated that the word ‘saksi’ in the 
text of Narada should be taken as illustrative (Saksigrahanam 
pramanopalaksanam). e 
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As Vide his commentary on Narada, 1.20-25. 
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The third one, namely, Caritra, type of Vyavahaàra cffers an 
interesting aspect of adjudication. A gast territory as India is, 
it is quite likely that the S@stras may cover only a considerable 
portion by their rules and regulations. The SastrakGras were 
prudent enough not to leave those portions beyond the range 
of the the Sàstras. What they did was the recognition of 
the local customs and conventions. Of cour:e the *impri- 
matur of legality was imparted to the practices of the people of 
unimpeachable character. Thus we have from  Harita (as 
quoted in Madhava's commentary on Parasara. Sm jt.l.p.144) 
the definition of Sadacara as : 

Sadhavah kehadosmh syuh sacchabdah sadhuvacakah| 
Tesàm àcaranam yat tu sa sadacara ucyate// 
It has been held in the Grhya text of A$valàyana that the 
customs and conventions of cities and villages are of various 
types and in matters relating to marriage they are to be 
followed : 

Atha khaluccavaca janapadadharma gramadharmas ca, tan 

vivahe pratiyat. 

Apastamba who is apparently of puritanic dispcsition has the 
directive that according to some whatever has not been covered 
by his text should be learnt from (elderly) women as also from 
members of all castes : 

Stribhyah sarvavarnebhya$ ca dharmaéfesan pratiyad ity 

ekess Apo DS; II.11,29-15: 
On a subject of religious importance as the Sraddha itself, 
Baudhayana directs that the usages of the people are to ke 
followed : 

- Sesakriyayam loko’nuroddhavyah. Bau. Dh.S, 1.5.13. 
Sadacar@ has been defined by Manu (11.18) and its authorita- 
tive character in respective of Dharma has been recognised by 
him in the statement : 

EC "I 2 Vedah “smrtih sadacarah svasya ca priyam Aatmanah/ 

SM ~ —Rtac caturvidham ahuh saksad dharmasya laksanam// . 

nasqrda | IL6. 








are to be treated as authoritative only when they do not go 
against the dictates of the Vedic sciptures : 
De$ajatikuladharmas ‘camnarjair aviruddhah pramanam. 

3 G. D.S. X1.20. 
Deśadharmajātidharmakuladharmān Srufyabhavad abravin 
Manuh. Vas. 1.17. 
It is Manu who has directed the conquerer to lend recogni- 

tion to the lawful customs of the country conquered : 
Jatijanapadan dharmàn Srenidharmams ca dharmavit/ 
Samiksya kuladharmams ca svadharmam pratipadayet// 
VIIT.41 
Vide here the observations of Medhatithi in elucidation of this 
verse. ia 
Yajnavalkya has identical direction : 

Yasmin deSe ya ācāro vyavaharo kulasthitih/ 

Tathaiva paripalyo’sau yada vas$am upagatah// 1.343 
Kautilya in his .4rrhasaástra has observations of the same 
nature : 

DeSasya jatya samghasya dharmo gramasya vapi yah/ 

Ucitas tasya tenaiva dayadharmam prakalpayet// 

Arthasastra, 11.7. 
We have also from Brhaspati not only directive to the king 
regarding due recognition of the custom and conventions of 
countries, but also some specific illustrations relating to peculiar 
conventions of certain teritories. (Brh. Sm, I. 126-130). 
They are interesting from social point of view. The author of 
the Madanaratnapradipa has pertinent observations regarding 
the steps to be adopted where these practices are resorted to 
even when they are not in consonance with the Sastric texts : 
Yat tu smrtyantaresu etatkarmakarane prayascittadandas- 
maranam tad etat vacananupüttade$Savisayam. -e 
Mitramiśra however is more methodical and rational in 
his approach in declaring that in such a case punishment from 
the head of the state should not follow, but- the expiatory 
measures are to be adopted : 
Vayam tu prajaksobhadidrstadosakathanade rajha  tatra 
dando na kārya eva. Prascittabhavas tu vyavaharavisayah. 
Vyavahàáraprakósa- p. 22i 
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Katyayana specifically has gone to the extent of defining 
Desadharma and Kuladharma : 

Yasya deSasya yo dharmah pravrtfah sarvakalikah/ 

Srutismrtyavirodhena deSadrstah sa ucyate// 46 

Gotrasthitis tu^yà tesam kramad ayati dharmatah/ 

Kuladharmam tu tam prahuh palayet tam tathaiva tu// 85 
The Caritra variety of Vyavahara, as defined by Katyayana 
refers to the practices which may or may not be in consonance 
with the directives of the DharmasGstra, but which are 
followed as such on the ground that they are invariable usages 
of the country : “te 

Yad yad acaryate yena dharmyam vadharmydm eva caà/ 

DeSasyacaranan nityam caritram tat prakirtitam// 37. 
Vyàsa also has the same line of approach when Caritra has 
been spoken of as usages which have been established from 
ages past : 

DeSasthitih pürvakrta caritram samudahrtam.  Vyasa, 3.* 

In the Nasik Inscription No. 12 (Epigraphia Indica, Vol. 
VIII. p. 82), we have the expression 'phalakavare caritrikaroti’, 
which according to Mm. Kane appears to convey the same 
sense. 

In one of the verses of Narada we come across the term 
Caritra, where it seems to stand for law or custom. Thus 
we have : 

Sthityartham prthivipalai$ caritravisayah krtah. 
Narada, Prakirnaka, 
which means that ‘it is for the establishment of order that 
various laws have been proclaimed by the kings’. 

The Smrticandrika records a verse (of Brhaspati 7) where 
it has been held that when a sentence is passed according to 
the inference (to be drawn from circumstantial evidence) it is 
termed (decision based on) custom. When it is passed 
according to local usages, it is termed another sort (of a 
decision based on custom) by the learned in law.” : 

T 


1. Vide Vyāsasınyti (Vyavahāra-section) Ed.-B. K. Ghosh, (Calcutta, 
1944), published earlier in Srudia Indo-Iranica, Ehrenga be für Wilhelm 
Geiger, (Munich, 1931); and in Zietschrift für Indogie und Iranistik, 
F Band 9, Heft, 1, (Leipzig, 1932). 





Anumanena nirnitam caritram iti kathayate/ 
DeSasthitya dvitiyas tu $astravidbhir udahrtah// 
V ya. Sec..p,.23: 


Devanabhatta has suggested such cases as when a person is 
caught with firebrand in his hand: Anumanam ulkahastadi 
lingam. p. 23. 

Narada explains Caritra as ‘Caritram pustakarane' (1.11) 
and Devanabhatta explains it as documentation or putting 
it in writing : 

Pustakaranam lekhyam. Smrticandrika, p. 25. 
The meaning appears to be that the usages attain validity 
if they Are recorded as such (by the king). Mitramisra makes 
mention of the different readings and interpretations of the 
term. According to Madhava the reading is ‘caritram tu 
svikarane' and it has been explained that usages become the 
rule of decision when they are accepted as such. 

Tatra madhaviye ‘caritram tu svikarane’ iti patham likhitva 

deSacaras caritram tatsvikare tad eva nirnayahetur iti 

vyakhyatam.’ Vyavaharaprakasa, p. 7. 

Cande$vara's interpretation has also been recorded in the 
following way : 

*pustam panjikety  arthah. Tatkaranam  adhikaranam 

yasyeti vyakrtam. 

Mitramisra does not concur with this view : 

Tad rudhihinad vacanantarasambadac ca heyam. P7 
Devanabhatta refers to a text of Pitamaha where Caritra 
has been described in the following way : 

Yad yad acarati Srestho dharmyam adharmyam eva va/ 

Kuladidesacaranac caritram tat prakirtitam// 

GramagosthapuraSrenisarthasenanivasinam/ 

Vyavahara$ caritrena nirnetavyo brhaspatib// = 

Q. in Sm. C, Vyavaharakanda, p. 58. 
Ràjasasana (royal edict) has been defined by Katyayana as one 
where the king establishes as dharma which does not came 
in direct conflict either with the Sastric précentas or with the 
usages of the country : 

Nyayasastravirodhena de$aórstes tathaiva ca/ 


Yam dharmam sthapayed raja nyayyam tad rajaSasanam// 
- DEG S38. 
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Devanabhatta in his exposition of this verse of Katyayana 
has laid stress on the point of the application of the king’s 
intellect : 
Asyayam arthah: mandantaraviruddhah rajabuddhimatra- 
parikalpito nirhayo rajasasanam ity ucyate. Sm. c. p. 22. 
Each of these four has been spoken of by Brhaspati as 
having two varieties. They have been illustrated by him thus : 


Ekaiko dvividhah proktah kriyabhedàn manisibhib/ 9.2. 
Samyag vicarya karyam tu yuktya samparikalpitam// 
Pariksitam ca Sapathaih sa jneyo dharmanirnayahl 9.3. 
Prativadi prapadyeta yatra dharmasya nirnayah/ , 
Divyair và Sodhitas samyak nirnayah sa mudahrtah// 9.4. 


(This has been explained in the Smrticandrikd in the following 
lines: Saha tattvanusaranena krtah prathamo dharmakhyah 
nirnayah. Vina tattvanusaranam satyottarena và divyaprama- 
nena và krto dvitiyab ity arthah. p. 22). 


Narada while mentioning the four varieties of Vyavahara, 
observes that those mentioned later are to supersede those 
mentioned earlier (Uttarah purvabadhakah. 1.10). In the 
text of Katyayana the point has been elaborated further. 
Thus it has been stated that Vyavahdra overrules Dharma in 
the case where reliance is made on reasoning and where the 
trial by ordeal is avoided. This will not be operative otherwise : 

Yuktiyuktam tu karyam syat divyam yatra vivarjitam/ 

Dharmas tu vyavaharena badhyate tatra nanyatha//Kat, 39. 

Katyayana by way of explanation goes to state that the king 
should make it a point not to disregard the fixed rules of 
conduct among those who belong to Pratiloma castes (in short, 
the progeny of the combination where a girl of higher caste 
marries a-male of the lower caste, is designated as Pratiloma, 
for which vide Manu, X. 11-41) and those who live in the forts 
(i.e. inaccessible. mountain regions), even if those rules of 
ccnduct directly go against the directives of the Sastra : 

Pratilomaprasutesu tathà durganivasisu/ 

Viruddhara niyatam prahus tam dharmam na vicalayet// 

= - Kat. 40 
Accordingly when the king delivers a judgement in accordance 
z: a 





with such customary law Vyavahadra becomes overruled by 
Caritra : 

Nirnayam tu yada Kuryat tena dharmena parthivah/ 

Vyavahara§ caritrena tada tenaiva badhyate// Kat, 41 
We have from Brhaspati directive of identical import in the 
verse : 

DeSasthityanumanena naigamanumatena ca/ 

Kriyate nirnayas tatra vyavaharas tu badhyate// 1.20. 

Q:un:Sm-: ©, p. 25: 

Katyayana refers to the case where the command of the king 
overrules Caritra. What he states is that whatever customary 
practicé is considered by the king as directly opposed to the 
precepts of the astra, he overrules the same through the 
application of his own command : 

Viruddham nyayato yat tu caritram kalpyate nrpaih/ 

Evam tatra nirasyeta caritram tu nrpajnaya// Kat, 42. 
It has further been stated that each succeeding one (out of the 
four) when possessed of these characteristics overrules (each 
preceding one) ; where each succeeding one overrules preced- 
ing one in other circumstances, justice is destroyed : 

Anena vidhina yuktam badhakam yad yaduttaram/ 

Anyathabadhanam yatra tatra dharmo vihanyate// Kat, 43. 
Devanabhatta in his Smrticandrika has taken pains to explain 
the cases of overrulings. Thus he refers to overruling in cases 
of Caritra thus : 

Yada punah paradarabhigamanam krtam anena saksino 

vidyante iti kaś cid abhiradi kenacid abhiyuktah brate— 

satyam etat saksibhasitam tathapi naham dandyah caritra- 

balan mayaitat krtam ; nivesitam ca pustake rajna tad iti 

caritrena vyavaharo badhyate, vyavaharatah praptasya 

dandasya caritrato nivrttatvat. Yuktam cātrą caritrena 


badhanam : 
Gramagosthapura$reni sarthasenanivasinam/ 
Vyavaharas caritrena nirnetavyo brhaspatih// ^ 
- Sm. C, p. 24. 


In this context it is not quite out of the point «to make refer- 

ence to the statement of Narada regarding different characte- 

ristics one way or other on Vyavaha@ra. Thus he speaks of it. 
- ^ 
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as having four means (s@dhana), namely, Sdn a, Dana, Bheda 
and Danda : 

Sāmāayupāyasādhyatvāt catuhsádhara ucyate/ 1.12. 
The Smrticandrikaà explains rather vaguely : Vipratipannarthi- 
pratyarthinos samadyupayasadhyatvàd ity abhiprayah. p. 25. 

It has been described as Caturhita because Vyavahara is 
conducive to the welfare of the members belonging to the 
four classes : 

Caturnam aSsramanam ca raksanat sa caturhitab. 1.12. 
It is rightly called Caturvyapi (affecting directly four persons) 
because its effects go to four, namely, the disputants, the 
witnesses, the members of the assembly sitting as adjüdicators 
and the king himself. All these four directly or indirectly are 
to share the religious merits or demerits by such act, as rightly 
pointed out by Devanabhatta : 

Samyag asamyak drsto dharmadharmaphalena kartradin 

padaso vyapnotity arthah. Smrticandrika, p. 25. 

Narada’s statement is as follows : 

Kartrn atho saksinas ca sabhyàn rajanam eva ca/ 

Vyapnoti padaso yasmáàc caturvyapi tatah smrtah// 1.13. 
From the standpoint of the results that may be procured 
through (good and impartial judgement) this has also been 
spoken of as Catuskari by Narada. It has been stated that 
it brings four results in the form of Dharma, Artha, fame and 
love or regard for the people : 

Dharmasyarthasya yaSaso /okasaktes tathaiva ca/ 
Caturnam karanad esam catuskari prakirtyate// 
Narada, 1.14. 
LokaSakti has been explained as /okaànuragah (Lokasaktih 
lokanuragah. p. 26). 

In the pattern of the appellation as Caturvyapi, it has again 
been stated that Vyavahara is Astanga, i.e. having eight consti- 
tuents, namely, king, his good officer, sabhyas, SAstra, 
accountant, scribe, gold, fire and water : 

Raja sateurusah sabhyah Sastram ganakalekhakau/ 


Hiranyam agnir udakam astangah samudahrtah// 
^ Narada, 1.15. 


As is gute evident, the verse makes reference-to the equip- 


ments which the king should have before he delivers the 
^ * 
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judgement. We have from Brhaspati a picture of the assembly 
of the king in the following verse : 
Purvamukhas tüpavised raja sabhya udanmukhah/ 
Ganakah pa$cimasyas tu lekhako daksinamukhah// 
Hiranyam agnim udakam dharmaS&strani caiva hi/ 
In continuation Brhaspati has elaborated the utility and job of 
the rgspective persons thus : 
Nrpo'dhikrtasabhya$ ca smrtir ganakalekhakau/ 
Hemagnyambusvapurusas sadhanangani vai dasa// 1.87. 
Etad dasangam karanam yasyam adhasya parthivah/ 
"Nyayat paSyet krtamatih sa sabha'dhvarasmmita// 1.83 
*Da$ànam api caitaisam karma proktam prthak prthak/ 
Vaktadhyakso nrpa$ $asta sabhyah karyapariksakah//1.88 
Smrtir vinirnayam brute jayam danam damam tatha/ 
Sapatharthe hiranyágniambu trsitajantusu// 1.89. 
One may easily guess that the mention of the men and the 
materials for Vyavahara by Narada and even by Brhaspati is 
neither exhaustive nor final. 

By taking into consideration the purpose or motive for the 
disputes in question it has been described as Zriyoni, i.e. 
springing out of either of the three, namely, passion, anger and 
greed. Accordingly Narada states : 


Kamat krodhac ca lobhàc ca tribhyo yasmat pravartate/ 
Triyonih kirtyate tena trayam etad vivadakrt// 1.26. 


It has again been described as dvyabhiyoga on the ground that 
complaints may be grounded on suspicion or on fact. Thus 
one may be charged with the offence of theft and the like 
simply on the ground that the person concerned associates 
himself with persons of evil repute. Again he may be charged 
on the basis of the lost materials traced in his residence and 
thereby arousing suspicion. Thus Narada states : e 

Dvyabhiyogas tu vijneyah Sankatattvabhiyogatah/ 

S$ankà'satàm tu samsargat tattvam hodhabhidarSanat// 1.27. 
In the Smrticandrika Devanabhatta has a Bisa tess the state- 
ment of Narada : i 


Kitavastenadyasadbhis samsargat sadhav api steyadisamka 
bhavati- Hodhadidarsanam apahrtaikade$adilingopalam:- 
bhah, pratyaksadar$anam và. p. 26. 


= 
^ - - 
^ 





By taking into consideration the openings FyavaZLara has also 
been described as dvidvara. WNarada describes it thus : 
Paksadvayabhisambandhat dvidvaras samudahrtah/ 
Pürvavadas tayoh paksab pratipaksas taduttarah// 1.28. 
Here it refers to tht statement in record and the reply thereto. 
It is dvigati according as it is based either on truth or error: 
Bhutacchalanusaritvad dvigatih sa udahrtah/ 
Bhutam tattvarthasamyuktam pramadabhihitam 
chalam// 1.29. 
It is Dvipada (of two aspects), which come to be eighteen 
owing to the manifoldness in the objects to be se€ured by 
litigation. The eighteen again become 1000 owing*to the 
multifariousness of the matter to be proved : 
Dvipade sadhyabhedat tu padastadaSatam gate/ 
ASstadaSa kriyabhedad bhinnany astasasasraSab//Kat.29. 
The two aspects are civil (dhanamila) and criminal (himsa- 
mula). The former contains fourteen titles of law and the 
latter four. 
Brhaspati has the same concept as expressed in the line : 
Dvipado vyavaharah syad dhanahimsasamudbhavah. 1.9. 
This is also called Dvirutthdna as we gather from the statement 
of Katyayana : 
Sadhyavadasya mulam syad vadina yan nivedatam/ 
Deyapradanam himsa cety utthanadvayam ucyate// 
Kat. 30. 


Identically we find in the text of Brhaspati : 
Himsam va kurute kas cid deyam va na prayacchati/ 
Dve hi sthane vivadasya tayor bahutara gatih// Br, 1.3. 
Vyavahara has again been described to be Dviskandha having 
two branches in the form of Dharmasastra and Arthasastra : 


Dharmasastrarthasastre tu skandhadvayan udahrtam. 
Kat. 32. 


It is Dviphala in view of the fact the it has two results in the 
form of victory amd defeat : 
Jaya$ caivavasayas ca dve phale samudahrte. Kat. 32. 
This is in consonance with the statement of Harita : | 
Ekamulo,dvirutthàno dviskandho dviphalas tatha. 
Quoted in the Smrricandrika. 
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Yajnavalkya has his classification as Sapana and Apana. In 
. the first case parties to litigation or any one of them stakes a 
certain amount of money to be paid by him in case of his 
defeat. Herein the defeated party undertakes to pay to the king 
the usual fine and also the sum staked by him - 

Sapana$ ced vivadah syat tatra hinam tu dapayet/ 


e Dandan ca svapanam caiva dhanine dhanam eva ca// 
II. 18. 
Mitaksarà adds: ‘sapanasS ced vivadah syad’ iti vadata 


pan: arapito' pi vivado dar$itah iti: 

In this context the directive of Narada deserves mention : 

* Sottaro'nuttara$ caiva sa vijneyo dvilaksanah/ 
Sottaro'bhyadhiko yatra vilekhapürvako panah// 1. 4. 
Vivade sottarapane dva yor yas tatra hiyate/ 

Sa eva hi panam dapyo vinayan ca parajaye// 1. 5. 

It is of interest to note in this context that it is Pitamaha, 
who directs that the king may take cognizance of his own 
motion without the complaints of private persons in respect of 
certain matters which have been technically disignated as apara- 
dhas, padas and chalas : 

Chalani(padani) caparadharn$ ca padani napates tatha/ 
Svayam etàni grhniyan nrpas tv avedakair vina// 
Pitamaha Q. in Sarasvativilasa, p. 73. 
In the Sarasvativilasa we have record of twentytwo padas, ten 
aparadhas and forty chalas (p. 73) and it has beeen contended 
that the king should know these himself or through officers 
like sucaka : 

Nrpena saksat va sucakavacanad jnaíva drastavyani: (p. 73) 
From Katyayana we learn about the activities of stovaka and 
sücaka. Of them the former strictly for money on his own 
initiative informs the king about matters Bertone by the 
persons against the dictates of the Sastra : 

Sastrena ninditam tv arthamukhyo raja’ pracoditab/ - 


Avedayati yah purvam stobhakah sa Asdahrtah// - 
Kat. 33. 


Stcaka however is appointed by the king for finding the 
wrong-doer i in the country : à 
Nrpenavia niyukto yah paradosam aveksitum/ 
Nrpasya sucayed jnatva sucakah sa udahrtah// Kat.34° 


^ 
- 





Ancient Indian writers on law may be stated to have 
classified laws into substantive and adjective or procedural. 
The Vyavaharapadas correspond to the *former and the rules: 
about procedure, the appointment of judges and the constitu- 
tion of courts, evidence and limitation are adjective law. 
These are now of antiquarian interest but some of the Vyava- 
harapadas like Rnadana (recovering of debt), Strisamyoga and 
Dayabhaga (partition of heritage) are of great practical impor- 
tance even now, as all Hindus are governed in matters of 
partitions, inheritance, debts, marriage and sonship by the rules 
of Hindu law gathered from the Smrtis and the Nibarelhas as 
modified by the legislative enactments and judicial decisions.’ 


1. We may refer to the principle of ekadefa proof formulated by 

Yàajünavalkya (IT. 20: Nihnute likhitam naikam ekadese vibhavitah. 
Dapyah sarvam nrpenartham ............. // 

which has been relied on in Ardeshir V The Collector of Surat 3 Bom- 

H. C. R. (A. c.j.) p. 116 and in Franji V The Commissioner of Customs 

7 Bom. H. C. R. (A. C. j.). p. 89. 

In Lalubhai v Bai Amrit 1.L.R. 2. Bom. 299 at p. 312 there is reference 
to Katyayana’s verse : 226. 

Dvaramargakriyabhogajalavahadike tatha/ 
Bhuktir eva tu gurvi syàn na lekhaym na ca sakhinah// 

In respect of possession (Bhoga or Bhukti) several $àástric points have 
bzen elaborated by Mr. Justice West by making reference of the opinion 
of Mitàksara and Vyavaharamayakha. (vide Lalubhai V Bhai Amrit I.L.R. 
2 Bom. 299. 30}. ff). 

The principle of ekavalkyataà referred to by Vijüàne$vara in the line: 
Etesam (manvádinam) pratyekam | prámànye' pi sákanksannóm akanksapari- 
püranam anyatah kriyate virodhe vikalpah. on Y à), 1.4-5., or expressed in 
the words of Medhatithi on Manu, XI. 26: 

* Ekafüstratvàt sarvasmrtinàm asati virodhe samagram yojyam virodhe 
tu vikalpah (vide Jamini: II. 1.46: Arthatvad ekam vakyam sakanksam 
ced vibhage Syat) has been judicially recognised in Vithal V Prahlad, 39. 
Bom. 373 at p. 379. 

The position of the obligation of the son, grandson. and great-grandson 
for payment of the debts of the father, grandfather and great grandfather 
has been discussed efrom $àstric points of view in the following cases: 
Lachman Das V Khunnu 19 AM 26 (FB); Ladu Narain V Gabardhan 
4 Patna 478 ; Masit Ullah V Damodar Prasad 48 All 518 (P. C). 

Katyayana'$ vegses relating to the exemption of the,sons to pay off 

immoral debts of the father have been cited in the Peda Wenkanna V 
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It is indeed not an easy task for a Sanskritist not well- 
conversant with legal technicalities to edit a treatise on 
law, composed by an eminent authority on the subject. Dr. 
Priya Nath Sen has“ earned celebrity in his field on grounds of 
proficiency in $astric and legal aspects of the subject he deals 
with. The Tagore Law Lectureship of the University of Calcutta 
is offered to distinguished scholars in the field of law and 
ite is expected that in the specific field the authors should 
touch on all the relavant points in the topics concerned. 
But when the occasion arises for reprinting a text, published 
as early as in 1919 it is desirable from academic point of view 
to supplement the same with the latest informations on the 
basis of researches on the subject. I have therefore endea- 
voured in my own way to enlarge upon the points strictly from 
Sastric point of view, leaving the legal point of view to be delt 
with by a competent authority in the second volume. Dr. Sen 
in his introductory note has enlightened us about the specific 
Topics on which he has concentrated. Of them in the first 





Sreenivasa 41 Mad 136. as p. 419. Vide also Govindaprasad v Raghunath 
Prasad 1. L. R, (1939). Bom. 533; Hemraj v Khemchanda I. L. R. (1943) 
All 727. 

Most important case with reference to the debt of the father and the 
liability of the sons to discharge the same is: Brij Narain v Mangla 
Prasad 51 Y. A. 129 (—46. All 95). The text of Mitaksara in Yàj. Il 114: 
*Tasmaàt paitrke paitamahe’ etc. has been refered to. Katyayana, 546 (verse) 
has been cited in I. L. R. l. Bom 121 at p. 124. The texts of Myavahdia- 
mayükha and Sarasvativildsa (p. 347) regarding partition when there isa 
mental declaration—*'Dravyasáàmaàanyabhaàvé'pi tvatto'ham vibhakta iti vyava- 
stharamatrenapi bhavaty eva vibhagah’, have been utilised and referred to in 
Pandit Suraj Narain v Iqbal Narain 40 I.A. p. 40(—15 Bom. L. R. 450): 
and Soundararajan v Arunachalam 39 Mad. 159 (F.B) at pp. 174-175 ; 
and Girjabai v Sadashiv 43 I. A. 151 at p. 160 (—18 Bom. L. R. 621). 

On the questions of the right of the sons to force a partition of 
the paternal estate and the opinion of VijhaneSvara: ‘Tatha ca 
sarajaskay4m matari sasprhe ca pitari vibhagam anicchaty api paitamaha- 
dravyavibhago bhavati', there is an inportant judgement by Telang: vide 
16 Bom. 29. (pp 43-51). Vide also Jugal Késore v Shib Schai 5 AM 
430 (F. B) ; Rameshwar v Lachmi 31. Cal. 111% Subba v Ganas, 18 Mad. 
179 ; Digambar v Dhanaraj 1. Patna 361. ^ 

These are some of the many cases where the” Dharmasdastra texts have 
been quoted and utilised. 





volume the following seven lectures have been included, 
namely, Introduction, Ownership, Transfer of ownership, the . 
law of Prescription, the law of Succession, the law of Pledge, 
the law of Bailments and other Incorporal Rights. : 

Regarding the first topic it may be stated in brief that 
the concept of svatva and sva@mitva is very intricate and 
subtle and the topic falls more in the sphere of Ny4ya 
than of  Dharmasastra. The whole topic from the 
$astric point of view has been critically analysed by Prof. 
J. D. M. Derrett, a reference to which has been made in the 
editorial accretion in the footnote. From the D/armasastra 
point of view however, it may be humbly sut mitted thàt the 
attention of the readers may be drawn to a book in Sanskrit 
entitled —Svatvavadak Dharmasastrre Daríane ca, written by 
the editor himself. The second chapter under the heading— 
Transfer of ownership is interesting and the author in a very 
short space of discussion has touched on the Sastric points 
in a systematic way and where possible comparison has been 
made with the provisions of Roman Law. 1l have attempted 
to supply newer Sastric materials on the points raised and 
discussed. The law of prescription forms the subject-matter of 
the fourth lecture and in the editorial comments reference has 
been made to important contributions on the topic by Dr. 
Amareswar Thakur. In the fifth lecture Dr. Sen has discussed 
critically law relating to succession and more Smrti texts and 
commentaries have been referred to in the editorial notes. 
The same system has been followed in respect of the next two 
chapters on P/edge and Bailments where all efforts have been 
made to render the foot-note up-to-date. 

It is humbly submitted here that there is hardly ample scope 
for supplementing the original dissertation with greater amount 
of materials and as such within the limited range of the 
editor all possible additions have been made to enrich the 
text with new materiais. It is proposed that the second volume 
will be sufficiently ensiched in a similar way with newer details. 
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General Principles of Hindu Jurisprudence 


INTRODUCTION 


Province of Law—General Jurisprudence and Particular Jurisprudence— 
Hindu Jurisprudence: what it means—Importance of the study of 
Hindu Jurisprudence—Difliculties in the study of Hindu Jurisprudence— 
(i) due to the peculiar character of the Hindu Dharmasdstras—(ii) due 
to the peculiar character of the Science of Jurisprudence—(iii) a third 
difficulty due to uncertainty of chronology—Sources of Hindu Law— 
Fourfold indices of Dharma according to the Hindu Sages—(i) the 
Vedas—Doctrine of revelation— Practical value of the Vedas on ques- 
tions of positive law—(ii) The Smrtis—conflict among Smrtis : how recon- 
ciled—the place of reason in the domain of sacred law—(iii) Establish- 
ed usages—How far authoritative when in conflict with Smrri—(iv) Self- 
satisfaction—(v) the Purdnas—(vi) Commentaries and Nibandhas—The 
growth of different Schools of Hindu Law—Importance of commentaries 
and Nibandhas—The sources of authority of tbe Hindu Law-—DhAharma : 
what it means, and whence it derives its authority—connection between 
Diarma and revelation—The idea of the good—How Dharma contains 
its sanction within itself in the certainty that its obedience will lead to 
welfare—whence does this certainty arise ?— The theory of Aparva—was 
the Mimarmisa system atheistic ?—How positive law differentiates itself 
from ceremonial rules and moral and religious injunctions—Three 
characteristic elements'involved in the conception of Positive law—The 
Hindu conception compared with the Austinian—the place of adminis- 
tration of justice in the functions of Hindu King—Arrangément and 
tivision of the subject—concluding remarks. 


THE PROVINCE of law is the establishment of rules for the regu- 
lation of human conduct amidst the diversity of inclinations 
and desires, so as to reconcile and harmonise the wishes of 
the individual with the interest of the community in which 








2 z HINDU JURISPRUDENCE 
ultimately the interest of the individual is also involved ; it cur-- 
tails the fictitious freedom of unregulated desires by subordi- 
nating the particular nature of individual men to the discipline 
of the community acting upon universal rational principles, 
and thereby gradually tends to bring about the higher freedom 
which consists in*the dependence of the individual on the dic- 
tates of reason, which, while governing its community, is also 
his. It may be that this conception of the aim of law, is not 
consciously recognised at the outset, but there can hardly be 
any doubt that the various systems of law exhibit, on a careful 
analysis, so many efforts towards the realisation of the end 
indicated above at different stages of development. *'In so far 
as the conditions of different societies and the stagés through 
which they have passed are not exactly snmnilar, these systems 
of law which they have severally evolved are more or less 
dissimilar to one another; yet the unity of human constitution 
and the universality of human reason concur in producing an 
essential similarity in all those systems which exhibits itself to 
a scientific observer amidst the diversity of details. It is the 
province of general or abstract jurisprudence to analyse and 
systematise these essential elements underlying the infinite 
variety of legal rules without special reference to the institu- 
tions of any particular country. ‘The proper subject of general 
or universal jurisprudence’, says Austin, ‘is a description of such 
subjects and ends of laws as are common to all systems, and of 
those resemblances between different systems which are bot- 
tomed in the common nature of man'. Jurisprudence, how- 
ever, becomes particular or concrete when it takes its data 
from a particular system of law, and exhibits the essential 
ideas and principles, which go to constitute jurisprudence pro- 
per,—not in an abstract form, but coloured and shaped, as it 
were, by,the concrete details of that particular system. It does 
not,it is true, enter into a discussion of all the complex rules 
which enter into the composition of the actual system of law 
an which it has its basis, but, while exhibiting the essential 
conceptions of law it does not altogether isolate them from the 
concrete shapes which they have assumed in that particular 
system, owing to the particular line of evolution through 
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which it has passed and the particular stage of development 
which it has attained. Identical social needs have been met 
by different communities fn different ways ; but, in as much as 
the needs are the same, and the forces which work for their 
removal are similar in their character, the differences in detail 
conceal within them a deeper unity. General Jurisprudence or 
Jurisprudence proper concerns itself to exhibit these elements 
of unity irrespective of their historical or geographical adjuncts, 
concrete Jurisprudence, having reference to a particular system 
of law, exhibits what shapes those elements have assumed by 
reason of the characteristic development of that system under 
the influence of historical and other particularising accidents. 

It is not necessary for me, in this connection, to consider 
the view advocated by certain jurists, that the term ‘Particular 
Jurisprudence’ is a misnomer, and that the principles of Juris- 
prudence, in so far as they are scientific truths at all, are always 
general and of universal application; the subject of my pro- 
posed lectures being *The General Principles of Hindu Juris- 
prudence, all that is at present necessary for me to enquire is 
what the expression ‘Hindu Jurisprudence’ must be taken to 
imply as distinguished from general or abstract Jurisprudence 
having no special reference to any particular system of positive 
law. Now, it will follow from what I have already stated 
about the scope and methods of Particular Jurisprudence, that 
the aim and object of a dissertation on Hindu Jurisprudence 
must be the examination and ascertainment of the Hindu con- 
ceptions about the general topics of Jurisprudence as unfolded 
in the works of Hindu law-givers of recognised authority, with 
a view to exhibit the characteristic development of the Hindu 
Law in rclation to the essential conceptions and principles 
common to all systems of law. Hindu Jurisprudence may 
therefore, be regarded as Hindu Law viewed from the stand- 
point of Jurisprudence, or as Jurisprudence reflected through 
the medium of Hindu Law. It will perhaps be better to explain 
my meaning by an illustration: Ownership, f$r instance, is 


one of the fundamental juristic conceptions common to all 


systems of law, and it is the function of Jurisprudence to ex- 
plain its character and determine the conditions under which 
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it may be acquired, transferred, or extinguished ; abstract 
jurisprudence discharges this function without special reference 
to any particular system of law; it,analyses the constituent 
elements of ownership as a juristic conception, and considers 
and systematises the conditions of its acquisition, transfer and 
extinction. Now, Hindu Jurisprudence also would do the very 
same thing, but not without reference to the Hindu system of 
law; it would take notice of the line of evolution wlrich the 
Hindu Law has pursued and the extent of development which 
it has attained ; it would analyse and exhibit how Ownership 
has been understood by the Hindu jurists; it would examine 
and classify the conditions under which, according to the 
Hindu Law, it could be acquired, transferred, or extinguished ; 
and, if necessary, it would seek to indicate, as far as possible, 
what position the Hindu Law is entitled, in this reference, to 


occupy in the evolution of juristic conceptions. As with owner- 


ship, so with other fundamental juristic conceptions ; and, 
furthermore, our study would not confine itself to the substan- 
tive branch of Hindu Law alone, but must also pass under 
review the adjective branch thereof. 

Having thus briefly indicated the character and scope of 
the subject of our discourse, it may not be out of place to say 
a word or two about the importance of the study which we 
have thus undertaken. .*'- indu Law’’ says Mr. Mayne,! ‘thas 
the oldest pedigree of any known system of jurisprudence, and 
even now it shows no signs of decrepitude. At this day it 
governs races of men, extending from Cashmere to Cape 
Comorin, who agree in nothing else except their submission 
to it. No time or trouble can be wasted, which is spent in 
investigating the origin and development of such a system, and 
the causes of its influence." At the same time, it must be 
remembered, that though so ancient, it cannot, in all its 
departments, be pronounced to be very familiar to any of us ; 
owing to altered-conditions of the Hindu Community, a consi- 
derable portio) | of it does not at all attract the attention of a 
practising lawyer, and, whatever its intrinsic antiquarian and 


theoretic interest may be, it will not be an exaggeration to say- 


tS Mayne, Treatise on Hindu Law and ditage ; preface-(1st Edn.). 
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that it has practically remained a sealed book to most of us. 
“The law’ says Dr. Ghose, ‘which moved the admiration of Sir 
William Jones has ceased, in one sense, to be living law, and 
must be*sought at the present day, not in our books of report, 
but in the texts of our sages, and in the writings of the suc- 
cessive Jurisconsults by whom Hindu Law was gradually 
moulded into system,'? and, as ^: turther observes, ‘Legal 
antiquities ought to engage our special attention as India offers 
a rich and varied field for such enquiries. The harvest has 
long been ripening for the sickle, but as yet, to our reproach, 
the reaper'*are few in number, and that wealth of materials 
which should be our pride is now our disgrace.? It, therefore, 
gives me unfeigned pleasure to find that the Calcutta Univer- 
sity has been pleased to prescribe ‘Tke General Principles of 
Hindu Jurisprudence’ as one of the subjects for the Tagore 
Law Professorship ; and who knows that, if properly pursued, 
it may not furnish at least some materials for the fulfilment of 
Dr. Ghose's prediction that, ‘Hindu Law will at no distant 
date, render the same service to Jurisprudence that Sanskrit 
has already done to the sister science of Philology.’ 

We cannot, at the same time, shut our eyes to the immense 
difficulties which lie in our way in pursuing this study. In the 
first place, the Hindu Diarma-Sdastras, which are the principal 
sources of Hindu Law, do not confine themselves to the enun- 
ciation of juristic rules for the guidance of human conduct ; 
ceremonial rules, moral and religious injunctions, and strict 
legal precepts are found mingled up, and no clear line of 
demarcation is uniformly maintained, so as to keep them 
separate, and prevent a confusion of ideas in minds not suff- 
ciently familiar with the rules of logic and canons of construc- 
tion by which they have to be discriminated from one gnother. 
This difficulty in the study of Hindu Law and the proper 
understanding thereof has been very forcibly pointed out by 
their Lordships of the Judicial Committee of the Privy Council. 
in the case of Sri Balusu Gurulingaswami V. Sri Balusu Rama- 
lakshmamma,* where their Lordships observe gs follows: 


2- p» nehati Ghose, The Law of Mortgage in India, (4th Edn.) p. 35. 
zE id. p. 
4. I.L. R. 22 Mad. 398, at p. 415. - 
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“Their Lordships had occassion in a late case to dwell upon 
the mixture of morality, religion amd law in the Smrtis : Rao 
Bulwant Sing v. Kishori. They had to decide whether a pro- 
hibition on alienafion of property away from a man's family, 
certainly based on religious grounds, had a purely religious or 
also a legal bearing. They then said :—All these old text-books 
and commentaries are apt to mingle religious and moral consi- 
derations, not being positive laws, with rules intended for 
positive laws. In the preface to his valuable work on Hindu 
Law, Sir William Macnaghten says: ‘It by no means follows 
that because an act has been prohibited it should therefore be 
considered as illegal. The distinction between the vinculum 
juris and vinculum pudoris is not always discernible’. They now 
add that the further study of the subject necessary for the deci- 
sion of these appeals has still more impressed them with the 
necessity of great caution in interpreting texts of mixed religion, 
morality, and law, lest foreign lawyers accustomed to treat as 
law what they find in authoritative books, and to administer a 
fixed legal system, should too hastily take for strict law pre- 
cepts which are meant to appeal to the moral sense, and should 
thus fetter individual judgment in private affairs, should intro- 
duce restrictions into Hindu Society, and impart toit an inflexi- 
ble rigidity, never contemplated by the original lawgivers.”’ 
It is impossible not to recognise that there is considerable force 
in the above observations, and that a student of Hindu Juris- 
prudence must critically examine and discriminate the precepts 
intended to have a strict legal bearing as distinguished from 
those having merely a moral or religious application. At the 
same time, it must not be forgotten that the complete abstrac- 
tion of, the legal rules from their moral and religious adjuncts 
may sometimes be calculated to throw into the shade their real 
character, and invest them with an altogether foreign grab, 

and that this must especially be the case with regard to some 
of the most important ceremonies of our domestic life, such as 
marriage and adoption, which with us have both a religious 
and secular „aspect. On the whole, therefore, it seems to me 
that in order to be properly studied and understood, the legal 


= > rules. must be separated but not completely detached and 
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isolated from their moral and religious adjuncts, especially in 
those cases where the ceremonies to which the legal rules relate 
partake of both a religious and a secular character. In the 
second place, besides the above difficulty arising from the 
peculiar character of the Hindu D/arr:a-sastras, there is ano- 
ther due to the peculiar character of the science of jurispru- 
dence itself. Jurisprudence, as we have it, is pre-eminently a 
Western science; it had its foundation in the Roman Law, 
which, for the first time among the Western nations, reduced 
legal rules to order and coherence, and throughout its develop- 
ment, its divisions and classifications have been modelled on 
the diviseens and classifications of the Roman Law. The result 
is that ip. the study of Jurisprudence, whatever may be the 
system of law which furnishes us with materials for the same, 
we start with certain preconceived ideas about and a pre- 
arranged scheme of classification for juristic conceptions 
borrowed from the Roman Law. This works well enough so 
long as we confine our attention to the Western systems of 
law, for they have all, more or less, been based upon and in- 
fluenced by the Roman Law; but to approach the study of 
Hindu Law with an expectation to find the exact counterparts 
of the ideas and classifications referred to above, may not 
always prove equally convenient or successful. In order to be 
properly appreciated and understood, Hindu Law must, there- 
fore, be studied from within, with such light as it itself affords, 
and under such guidance as we may receive from a study of 
analytical and comparative Jurisprudence as regards the points 
on which we should bestow our special attention ; and when 
in this way we succeed in grasping the fundamental concep- 
tions and principles contained therein, we may proceed to 
arrange and systematise them with reference to similar topics 
in other systems of law and compile and note striking points of 
similarity or contrast whenever such comparison enay be ins- 
tructive or interesting. While on this point, there is yet 
another difficulty which occurs to us; Hindu Law has had a 
development of its own, and whatever the ortlfodox assumption 
may be, it can scarcely be conceived that the Hindu Jurispru- 
dence furnishes an exception to the general lew of evolution, 
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and that there the same conceptions and the same rules have 
prevailed from almost the dawn of human civilisation upto 
relatively modern times ; the question, however, is, how far.is 
it possible to trace the course of gradual development of Hindu 
juristic ideas ? Now, I have often thought that there is nothing 
so uncertain as Hindu chronology, and the researches of 
modern antiquariaas in this direction have given rise to so 
many hopelessly divergent conclusions and haphazard genera- 
lisations, that ome may be excused if one feels considerable 
hesitation in relying upon their conjectures in any case. The 
only way, therefore, out of the difficulty, is to apply, with 
adequate caution and circumspection, the critical method of 
enquiry upon the materials furnished by our law-givers with a 
view to discover in them, as far as possiblé, under the light 
furnished by comparative jurisprudence, the record of the on- 
ward march of juridicai ideas along the line of progressive 
evolution; in pursuing this enquiry we should avoid the error 
of extremes ; on the one hand, we should not rashly rush into 
conjectures which are not fully warranted by the evidence 
available to us, and on the other hand, we should not allow 
ourselves to be overeawed by the phantoms of superstition 
which may stand in our way, under various subtle disguises and 
endeavour to keep us fastened to the prejudices of the past. 
Having observed upon the importance of the subject of our 
discourse and some of the difficulties which we must encounter 
in its study, l think it will not be now out of place to enquire 
what are the sources of Hindu Law. The character of our 
subject requires such a preliminary enquiry, and I must pursue 
it although the subject has so often been discussed that I may 
not have much new information to impart. As it has been 
often noticed that the expression ‘sources of law’ is not al- 
together free from ambiguity, I may at once make it clear 
that I take the expression sources of Hindu Law’ to denote 
what VijüanesSvara calls jfdpakahetu, i.e., the sources from 
which our knowkdge of that law must be derived. The ques- 
tion, therefore, Is, what are the sources to which we must 
refer in order tQ obtain a knowledge of Hindu Law ? - 
Now, as we ali know, there are, according tq the Hindu 
d oc ^ = LI 
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sages, four indices by reference to which ‘Dharma’ or approved 
conduct may be ascertained. Thus Manu declares,— The 
Veda, the Smrti, the usage of good men, and what is agree- 
able to one's soul, the wise have declared these to be the 
fourfold indices of ‘Dharma’ or approved conduct.'^ The 
word ‘ Dharma’ used in this passage no doubt covers a wider 
field than positive law, but the latter, according to Hindu 
conception, has no existence apart from the former, for posi- 
tive law is but a portion of the sacred law which, by reason 
of its peculiar character and the exigencies of the community, 
is enforced by the king. That being so it is only proper that 
we should examine how far the four indices enumerated above 
may be regarded as the source of positive law as understood 
and obeyed by the’ Hindus. 

(1) The WVedas—There can be no doubt that every Hindu 
lawyer must admit that theoretically the Vedas must be regard- 
ed as the primary authority on all questions relating to the 
proper conduct of a man including questions falling within 
the sphere of positive law wherever any guidance may be 
obtained from them with reference to such questions. The 
authority of Vedic texts containing precepts for the regulation 
of human conduct is founded on direct revelation : the wisdom 
of these precepts and their authoritative character are funda- 
mental assumptions of Hindu Law which are not to be ques- 
tioned or tested by the application of sceptical reasoning. I 
have elsewhere tried to explain the theoretical basis of this 
view in these words: The sphere of revelation has reference 
to two kinds of topics: (i) That which is siddha and that 
which ought to be done i.e., sadhya. The Vaidika Philosophers 
of India maintain that with regard to the latter topic the usual 
secular sources of knowledge (i.e. observation and inference) 
must necessarily be imperfect, for the rightness and evrongness 
of an action is not one of its sensible characters that can be 
directly perceived ; and moreover, if in ascertaining the ethi- 
cal character of an action one has to refer to és result, even 

5. Wedah smrtih sadacarah svasya ca priyam atmanah/ 

Etac caturvidham prahuh saksad dharmasya laksanam// M.S, II.12. 
Fora detailed discussion on the Sources of Dharma vide, R. C. Hazra, in 
the Our Heritage, Vol. Il, Pt. II. Vide also subsequent Volumes. 
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the shortcoming of observation and inference is apparent, for 
although they may enable a person to measure approximately 
the effect of an action so far as it exhibits itself during the short 
span of a man's life, there remains an »limitable region beyond 
which they cannot encompass within their range. This short- 
coming, then, has to be mended by reference to the Vedas 
which contain injunctions and prohibitions indicating what 
actions should be performed and how they should be per- 
formed."* But whatever the theory may be, practicafly we 
derive very little light from the Vedas in regard to any ques- 
tion of positive law. As Babu Gopal Chandra Sarkar points 
out: ‘The Sruti contains very little of lawyer's law ; «they con- 
sist of hymns, and deal with religious rites, true knowledge, 
and liberation. There are, no doubt, a few passages contain- 
ing an incidental allusion to a rule of law or giving an instance 
from which a rule of law may be inferred."* For all practical 
purposes, therefore, we must refer to the .Smriis or Dharmia- 
Sastras for the ascertainment of positive law. 

(2) The Smrtis or Dharma-sSastras—Theoretically the 
authority of the Dharma-Sdstras is derivative in its character. 
Not containing a direct record of the revelation, it is advanced 
that they embody the purport of Vedic texts as recollected 
by the sages who were their authors, and it is contended that 
even where the Vedic texts corresponding to the precepts 
contained in the Smrtis are not expressly found, it must be 
inferred that they did exist but have now been lost owing to 
the frailty of human memory or some other cause of a similar 
nature. Hence Jaimini declares, ‘the Smriis having been com- 
piled by sages who were also the repositories of the revelation, 
there arises an inference that they are founded on the Srufi or 
revelation, and should therefore be regarded as authoritative. 
But if there be conflict, the precept of the Smrti must be 
disregarded since the inference arises only when there is no 
such conflict. But however that may be, practically, as I 


—s)'4: C.-L... 22h. 
7. Hindu Law, (3rd Edition), p. 11. 
8. Api va Kartrsamapyat Pramanam anumanam syat. 
. Mimamsa-darSana, 1.3.2. Virodhe tv anapeksyam syad asati hy anumanam. 
. j 
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have,already pointed out, recourse can very seldom be had to 
Vedic texts on any question of positive law, and the Smrtis 
must be regarded as constituting the principal source ofa 
lawyer’s law. 

There are numerous Smrtis ascribed to the authorship of 
different sages, and twenty of these have been enumerated in 
the well-known text of Yajfiavalkya which runs as follows: 
Manu, Atri, Vishnu, Harita, Yajnavalkya, Angiras, USanas, 
Yama,  Apastamba, Samvartta, Katyayana, Brhaspati, 
Parà$are, Vyasa, Samkha, Likhita, Daksha, Gautama, Sata- 
tapa, and Vasistha are the compilers of Dharma-Sdastras.® 
But these are not all, for, as the Mitaksara points out, the 
enumeration is not exhaustive, so that compilations of Budhaya- 
yana, Narada and others are also regarded as authoritative 
Dharma-sastras. Theoretically all these Dharma-Sdstras are of 
equal authority, for all of them are supposed to have been 
based on the pronouncements of the Vedas ; a superior posi- 
tion, however, is, by universal consensus, accorded to the 
Institutes of Manu. So Brhaspati declares, ‘The first rank 
(among the law-givers) belongs to Manu, as he embodied the 
true sense of the Vedas in his work ; that Smrti (or text or 
law) which is opposed to the tenour of the law of Manu is not 
approved'.!? It may naturally be expected that there being so 
many Smrtis their pronouncements would not always be found 
to agree, but apparent conflict would be found to exist among 
them. The posibility of such conflicts is recognised even by 
the Smrtis themselves, although commentators make every 
possible effort to reconcile conflicting texts and harmonise 
them into one consistent whole, it being an established rule of 


Ibid, 1.3.2. For interpretation of the rules vide the Sabarabhdsya and the 
Tantra-vartika of Kumarilabhatta. 

9. Manvatrivisnuharitayajnavalkyosano'angirah 
Yamapastambasambartah katyayanabrhaspati/ 
Para$aravyasa$ankhalikhita daksagautamau ə 
Satatapo vasisthas ca dharmaSastraprayojak#h// Y.S, 1.4-5. 

For discussion on the number of Smrti-writers vide P. AE Kane, History of 
Dharmasastra, Vol. I, pp. 302 ff. 

10. Ved&rthopanibandhrtvat pradhanyam hi maroh smrtam/ 

Manvarthaviparita ya sa smrtir na prasasyate// Brhas. Sarh. 13. 


moe ee ^ 
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construction that no conflict should be admitted to exist 
where it is possible to find an interpretation which would 
explain away the apparent conflict and *make the whole thing 
consistent. It is not necessary, in this place, to advert‘in any 
detail to the various ways in which commentators try to 
reconcile conflicting texts; sometimes, out of two conflicting 
texts, the one which is more rigid is pronounced to be more 
commendable, and the laxer one is treated as meant for those 
who are unfit to abide by the strict rule ; sometimes they are 
reconciled as having different spheres of application, the texts 
being turned and twisted in interpretation with a^view to 
enable them to stand together without contradiction, and so 
on; and we shall meet with examples of. these ingenious 
devices in the subsequent parts of our discourse. The modern 
method of explaining the existence of these conflicting texts by 
referring them to different periods in the evolution of legal 
ideas is, for obvious reasons not generally recognised, although 
instances of variation in legal rules with the progress of time, 
or rather, as the Hindu lawyer would prefer to put it, with 
the progressive degeneration of human capacities, are not 
altogether unknown, the most glaring assertion of such a 
variation being contained in the text of ParaSara declaring 
that ‘the Dharmas of men vary in the several Yugas in keeping 
with the character of each Yuga'.!* When, however, the con- 
flict cannot thus be easily explained away, it seems that the 
sages contemplated that preference should be given to the 
view which is more consonant with reason. So Narada says, 
*In a case of conflict between Dharma-śāãstras, that which is 
consonant with reason should be adopted as the proper 
course'.!'? But later commentators explain this by saying that 
it is not meant by texts like the above that in a case of con- 
flict between two texts of DAharma-saástras one should judge by 
the exercise of his independent reason which one should be 
preferred, but that he should exercise his reason with a view 


e 
11. Anye krtayuge dharmas tretayam dvapare pare/ 
Anye kaliyuge nrpàm yugarüpanusaratah// Para. 1.2.2. 
vide also Manu, I.85. - 


EAR 12. Dharmaśāstravirodhe tu yuktiyukto vidhih smrtah. Nar. 1.40. — 
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to reconcile the two texts by interpreting them in such a way 
that they may stand together without contradiction. Thus 
Viramitrodaya, referring,to the text of Yajnavalkya, ‘In a case 
of conflict between Smrtis, reason prevails according to usage'! 5, 
observes, *The import of the above text is that the Smrti 
which accords with reason prevails over another which does 
not accord with it, and therefore the one which does not accord 
with reason should be explained as having a different import'.' * 
It may be observed that this view of the commentators 
maintaining that the proper function of reason in the 
domain e£ sacred law is to explain away apparent conflicts and 
reconcile and harmonise the various texts of Dharma-Sastras, 
and not to assume a superior and independent position and 
adjudge the relative merits of conflicting texts, is but a logical 
corollary from the assumption that the sages who were the 
law-givers were infallible and they truly reproduced the pur- 
port of the Vedic texts of which they were the repositories, 
and it seems to be in Keeping with the spirit of Manu's dec- 
laration, ‘By Sruti (revelation) is meant the Veda, by Smrti 
(tradition) the Institutes of the sacred law: these two must 
not be called into question in any matter, since from these 
two the sacred law shone forth. Every twice-born man, who, 
relying on the science of dialectics despises these two sources 
is fit to be cast out by the virtuous as the scorner of the 
Veda..1* The place of reason in the domain of sacred law is, 
therefore, according to the commentators, a circumscribed and 
subordinate one, its function being to ascertain the real mean- 
ing of the various pronouncements of Dharma-Sdstras and 
harmonise them with one another, and never to supersede 
their place, subvert their authority, or sit as an arbiter between 
them. It may not be quite safe to speculate upon a subject 
13. Smrtyor virodhe nyayas tu balavan vyavaharatah. Y.S, II.21. 
14. Tasyayam āśayah, nyayanupastabdhasmrtyapeksaya nyàyopastab- 
dha smrtir balavatiti nyayanupastabdhasmrtes tatparyantarakalpana karya. 
. Vir. Vya.,.13. 
15. Srutis tu vedo vijneyo dharmaSastrarm tu vai snfftih/ 
Te sarvarthesv amimamsye tabhyam dharmo hi nirvabhau// 


Yo’vamanyeta te mile hetusastrasrayad dvijah/ i 
Sa sādkubhir vahiskaryo nāstiko vedanindakah/* M.S, II.10-11. 


2 
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like this, but it seems to me that in this extreme reverence 
towards each and every pronouncement of the Dharma-Sastras 
and the curtailment of the scope of reason in relation thereto, 
the commentators display a return to the earlier rigidity and 
stricter orthodoxy of Manu's time from which later law-givers, 
such as Yajfiavalkya, Narada and Brhaspati, were prepared 
to allow a qualified departure. 

(3) Sadacaras, ^ or the established usages of good-men 
furnish a supplementary criterion for ascertaining the nature 
of approved conduct. There is however, a dispute as to 
whether such usage can at all prevail as evidence of commend- 
able conduct, when it conflicts with an express text of Smrti. 
The leading commentators seem to be of opinion that in a case 
like this the express text must prevail, ard the reason they 
assign is this: An established usage not supported by any 
available text of Smrti still raises the presumption that there 
must have been some text of Smrti at the basis of the usage 
which has now been lost or forgotten ; this presumption is, 
however, rebutted when we find an express text of Smrti con- 
demning the conduct. The basis of the presumed propriety 
being thus gone, it follows that the prevalent usage can no 
longer be supported as proper. In support of this proposition, 
I may refer to the discussion contained in one of the Adhi- 
karanas of Madhavacarya’s Jaiminiya-nyaya-mala-vistara, 
which runs as follows: In Southern India, there is a custom 
among the learned of marrying one's maternal uncle's daughter. 
This custom being in conflict with an express text of Smrti pro- 
hibiting such marriage, the question arises whether it can be 
accepted as good evidence (of conduct approved by sacred 
law) or not. It may be contended that it is good evidence 
like other established usages, but that is not correct because 
it is opposed to Smrti. The weight attached to the usage of 


16. Forinteresting and informative discussion on the importance of 
customs as authority on Dharma, vide Kane, History of Dharma$astra, 
ILL, 845-884; Hindu Custom and Modern Law (Bombay, 1950) ; A.S. Altekar, 
Source of Hindu Dharma (Sholapur, 1953); R. Lingat. Les Sources du 
Droit dans le Systégie traditionnel de l'Inde (Paris, Mouton, 1967) ; J. D. 
M. Derrett, “Custom and Law in Ancient India’ in Religion, Law and the 
State in India (Londón, 1968). ~ 
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the learned arises from the inference that it is based on Smrti 
(although an express text may not be traceable), but when 
there is an express text ¿opposed to the usage, the inference 
must give way."'** 

It should, however, be observed that this view does not 
imply that an established usage, when it conflicts with an 
express text of Smrti, should be condemned by the king. The 
condemnation proceeds from the broader standpoint of Dharma 
which has a religious reference, but by reason of the existence 
of the established usage, conduct in consonance with it must 
be tolerated though not approved by the king. Thus Brhas- 
pati expressly declares: ‘‘Local, tribal and family customs 
wherever they prevail from before must be respected ; other- 
wise, the subjects become agitated, popular disaffection 
springs up, and the strength and the treasury (of the Govern- 
ment) suffer in consequence ; (then giving certain instances 
of customs condemned by the Smrtis, Brhaspati proceeds to 
observe), by such a conduct those (who pursue it) do not 
render themselves liable to expiation or punishment,’?* and 
commenting upon these passages, the Viramitrodaya observes 
as follows: The author of Madanaratna says that the pres- 
cription of punishment and expiation for the performance of 
such acts in other Smrtis applies to localities other than those 
specified in these texts. Weare, however, of opinion that the 
visible harm such as popular discontent spoken of in the text 
indicates that the king should in no way inflict any punish- 
ment in such a case; but the absence of expiation has been 
spoken of with reference to social intercourse, and not with 
reference to purity in the life to come, for which latter purpose 
expiation is of course requisite, so that there arises no con- 

17. Yo matulavivahadau Sistacarah sama na va/ 
Itaracaravan matvam amatvam smartabadhanat// . 
Smrtimuülo hi sarvatra Sistacaras tato'tra ca/ 
Anumeyaà smrtih smrtyà badhya pratyaksaya tu sa// N.M.V, 1.3.5. 
18. DeSajatikulanam ca ye dharmàh prak pravartitgh/ = 
Tathaiva te palaniyah prajah praksubhyate’nyatha/ 
Janaparaktir bhavati balam koSas ca na$yati/ 
. * . 


Anena*karmanā naite prayascittadamarhakah./*Brhas, I.126-7, 130. 


~ 
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flict with other Smrtis. When conduct opposed to Sruti and 
Smrti extends over an entire locality, the sinfulness of the 
conduct loses its force of obstructing social intercourse 
(through excommunication), but its force causing hell (;i.e., 
misery after death) remains intact, because on a consideration 
of the preamble, the purpose of the texts quoted above being 
fitly fulfilled on ascribing this much of meaning to them, it is 
improper to imagine an absolute want of guilt ; hence rt has 
been said by Apastamba: ‘Local, tribal and family customs 
are authoritative when they are not opposed to sacred law’. 
In the text, viz., ‘those who follow customs handed down 
through successive generations and acted upon by predecessors 
incur no guilt thereby ; not so with other people’, the expres- 
sion ‘incur no guilt’ means ‘do not become liable to excom- 
munication and punishment from King’ ; otherwise, it becomes 
difficult to avoid conflict between these two texts." **? 

The introduction of political considerations is a very 
noticeable feature of these texts, and the commentator there- 
fore contends that although these considerations may be 
sufficient to induce the King not to punish those who follow 
these established usages condemned by the Dharma-Ssdstras, 
and although by reason of their wide prevalence no question 
of social ostracism can possibly arise as a punishment for 
infraction of $astric injunctions, yet, in so far as they are 
opposed to express directions of Dharma-Sdstras, they can 


19. Yattu smrtyantaresv etatkarmakarane prayascittadandasmaranam 
tad etadvacananupattadeSavisayam iti madanaratnakàrah. Vayam tu prajà- 
praksobhadidrstadosakathanad rajna tatra dando na karya eva. Prayascittà- 
bhàvas tu vyavaharavisayah. Paralokasuddhyartham prayascittam bhaved 
ity eveti na smrtyantaravirodhah. TattaddeSavyapakaSrutismrtiviruddha- 
carape vyavaharapratibandhikasaktis tajjanyapapasya nasti, narakajanika- 
sty eva. Upakramaparyalocanad etavadarthakatayaiva caitadvacanopapat- 
tau sarvatha* dosabhavakalpanasyanucitatvat. Ata evapastambenoktam, 
deSajatikuladharmas camnáyair aviruddhah pramanam iti. Yesam pararh- 
parapraptah pürvajair apy anustitah/Ta eva tair na dusyeyur Acara netare 
punar ti. "Na dusyeur’ avyavaharya rajadandyas ca Na bhaveyur ity 
arthab. AnyathaitaYor eva vacanayob : arasparavirodhab duspariharah 
syad iti brümah. 

Viramitrodaya, ° Vyavahüraprakasa, p. 22.  (Chowkhamba Sanskrit 
Series, 1932) 2 = 
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at best be tolerated but net approved. The conclusion, there- 
fore, is {hat such customs or usages wherever they exist must 
be tolerated and recognised in the administration of justice, but 
must not be recognised as affording any index of Dharma or 
commendable conduct and encouraged as such. "Their Lord- 
ship of Privy Council have laid down in the case of Collector 
of Madura w. Moottoo Ramalinga?? that *under the Hindu 
system of law, clear proof of usage will out-weigh the written 
text of the law.’ There can be little doubt that for all practi- 
cal purposes this statement is correct enough, although it may 
require some qualification, as indicated above, from a stand- 
point outside the scope of positive law. All that their Lord- 
ships should, therefore, be taken to lay down is that an act or 
transaction in consonance with an established usage cannot be 
treated as illegal or void of legal effect merely because it 
transgresses a written text of Dharma-Sastra, and the position 
thus understood cannot possibly be doubted or assailed. 


It should be mentioned that besides local, tribal and family 
customs, the existence of special customs among commercial 
classes was also recognised, and the king was enjoined to give 
due weight to them in actions involving their consideration.?°* 


On the whole, therefore, it follows that besides the Dharma- 
$astras, established usage may be regarded as affording a 
supplementary source of Hindu Law, but it need hardly be 
observed that being essentially circumscribed and variable in 
their character, they cannot be of much assistance in a discussion 
on the general principles of Hindu Jurisprudence which must 
principally be gathered from the Dharma-Sastras themselves. 


(4) Atma-tusti, or. self-satisfaction—is also mentioned 
as an index .of Dharma or commendable conduct. It is, how- 
ever, explained that this criterion should only be resorted to 
when no guidance can be obtained from the Dharma-Sasiras 
themselves, and a man has to choose betwéen alternative 
courses of action according to his own lights. „So a passage 
ascribed to Garga declares,that self-satisfaction is the guiding 


20. 12 Moo, I.A, 397, at p. 436. Gd - 


20a. "Vide Arthasastrra, 111.7 ; Manu, VIII.41 ; 46; Yaj. 1.343 ; 11.192. 
H. J.—2 x UM 
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principle among optional alternatives.*! It need hardly be 
stated that this criterion has nothing to do with any question 
of positive law ; it is not an externaleobjeetive standard atv<all, 
but is an internal ethical standard by reference to which one 
should settle one’s line of action among several courses left 
by the Sastras. 

Having thus passed under review the four sources from 
which, according to Manu, the knowledge of Dharma may be 
obtained, we find that the Smrtis and the established usages 
may, for all practical purposes, be regarded as the two princi- 
pal sources of positive law. Besides these we sStrould also 
mention the Purdnas which are often cited by commentators 
and writers of Nibandhas as authorities on questions of Hindu 
Law. 

(5) The Purdnas*'*—There are numerous works known as 
Puranas among which eighteen are called Mahdpurdadnas or 
principal Puranas. Curiously enough, all of them are ascribed 
to the authorship of Vyasa, though there can be no doubt that 
they belong to different periods and bear unmistakable marks 
of not being the works of the same author. They generally 
start with a mythical account of the origin of the creation, and 
then proceed to record the history of various ancient families 
interspersed with mythological stories and sectarian disputes : 
jurisprudence is not a subject with which they are directly 
concerned, but incidentaly they sometimes deal with questions 
of law, and are cited by later commentators and writers on 
Hindu Law as authorities on such questions, although it is 
recognised that they can never be allowed to overide the 
Smrtis but must yield to the superior authority of the latter, 
if any conflict be found to exist between them. 

The above review, however, is not exhaustive, for it only 
deals with what may be called the original sources of Hindu 

21. Vaikalpike Aatmatustih pramanam. 
" Quoted by Kullüka on M.S, II.6. 

21a. For thee importance of the Puranas and their relation with the 
Smrtis the following books deserve special mention: P. V. Kane, History 
of Dharmasdastra, Vol. I, (Revised ed. 1968), pp. 408 ff. ; Vol. V. Pt. II 


(Poona, 1962) pp, 814 ff. ; R. C. Hazra, Siydies in the Upapurdnas, Vols. 
I & II. (Calcutta. 1958, 1963). 
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Law, and it is necessary to enquire how they were supplemen- 
ted in later times, when people would no longer accord the 
digniiy of a direct law-giver to any of their contemporaries. 
This brings us to the commentaries and Nibandhas (compendia) 
written By learned writers of more recent times. 

(6) Commentaries and Nibandhas—As it*has been already 
indicated, in the course of the development of Hindu Law 
there came a time when the productive period, if I may say so, 
was succeeded by a critical period. The criticism of commen- 
tators and Nibandhakāras, however, could not, for obvious 
reasons, be of an avowedly aggressive character ; the authority 
of the Dha?ma-sdstras they did not and could not possibly 
disown, and their task consisted in interpreting them and 
reconciling their pronouncements whenever any apparent 
conflict stared them in the face. The task was no doubt a 
difficult one ; the original sources of the law remained cons- 
tant of which no portion could be discarded as unauthoritative, 
or improved upon as erroneous or defective ; conflicts between 
their pronouncements had to be explained away and recon- 
ciled ; and beyond these there were perhaps the demands of a 
progressive time which had to be met not by the introduction 
of avowed innovations but by ingenious interpretation work- 
ing upon old materials. It need hardly be said that these 
writers could not lay claim to any independent authority ; 
their pronouncements were authoritative only in so far as they 
were deemed to correctly interpret the original sources, and 
anybody was free to show that they were wrong. But it so 
happened that when the views of a particular writer, who, by rea- 
son of his superior scholarship and sanctity of life, commanded 
the reverence of the people of a particular locality, got a firm 
hold upon those people and began to mould their lives and 
institutions, the chances of those views being easily shaken off 
diminished from day to day, and at last there camea time 
when his interpretations might be said to have almost super- 
seded the original authorities on which they were based, although 
theoretically this could never be and no commentator could, 
as of right, claim to have said the last word on any disputed 
question of law. It was in this way that different schools 
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sprang up recognising the superior authority of different com- 
mentaries and compendia within the regions governed-by them, 
and at the present moment one need not feel much reluctance 
to endorse the view of the Privy Council, as stated in the case 
of Collector of Madura v. Mootoo Ramalinga Sathupathy,?* 
that the duty of a Judge who is" under the obligation to 
administer Hindu Law *'is not so much to enquire whether a 
disputed doctrine‘is fairly deducible from the earliest authority, 
as to ascertain whether it has been received by the particular 
school which governs the District with which he bas ta deal", 
with this qualification, which has been laid down in other 
cases, that a family, which has migrated from one Province to 
another, continues to be governed by the law as it obtains in 
the Province from which it has migrated unless and until it 
either expressly or impliedly adopts the law of its new 
domicil.?* The importance of Commentaries and Nibandhas 
of recognised authority therefore stands on a double basis : 
in the first place, they collect and harmonise the diverse texts 
of Dharma-Sastras bearing on various topics of law, and in the 
second place, the interpretations which they put upon them 
acquire a sort of independent authority in the particular Pro- 
vinces specially governed by them. In the part which com- 
mentators have thus played in the development of Hindu Law, 
it is difficult to discriminate how far established usages have 
tinged the interpretations which they have put upon the text 
of Dharma-Sastras, and how far their interpretations them- 
selves have moulded and modified those usages ; all that can 
be safely surmised is that there must have been interaction 
between the two, so that interpretations influenced by usages 
did, in their turn, influence the usages themselves. However 
that may be, the conclusion at which we arrive from the above 
discussion is that the main sources to which reference must be 
made by a student of Hindu Jurisprudence are the DAarma- 
Sastras and their expositions in the recognised commentaries: 
and treatises of the later writers. 


22. 12 Moo, I.A. 397 at p. 436. 


23. See Soogendranath v Mt. Heeramonee 12 Moo, I.A. 91 ; Parbati 
Kumari v Jagadis Chunder, I.L.R 29 Cal, 433. Zi EE. 
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Having thus discussed the question as to what are the 
sources from which we must seek to obtain materials for the 
treatment of our subject, I now proceed to trace the sources 
from which the Hindu Law derives its authority or imperative 
charactes. I have already indicated that the Hindu Law- 
givers included legal rules, as well as moyal and religious 
precepts, within the broader conception of ‘Dharma’. Etymo- 
logically, the word ‘ Dharma’ signifies that which supports and 
sustains ; from the standpoint of the individual, it supports 
and sustains him through the temptations and vicissitudes of 
life, and from the standpoint of the community at large, it is 
the sourceeef its solidarity and strength ; nay, the Zaittiriya 
Sruti declgres, ‘it is the support of the entire world.^?* There 
can be no doubt that this broad conception of Dharma was 
the result of a reflective generalisation which must have been 
preceded by the enunciation and recognition of concrete rules 
of action, and in the Vedic age of Hindu Society these rules of 
action demanded obedience on the score that they were 
grounded on direct revelation. In this way such a connection 
was established between the idea of Dharma and revelation, 
that even in the age of DAarma-sastras, which succeeded the 
Vedic age, the sages, who did not claim to be the recipients of 
direct revelation justified the precepts laid down by them on 
the ground that they also were ultimately based on or deduci- 
ble from the precepts of the Vedas, and Jaimini, the author of 
the Mimamsa aphorisms, declared that ‘revelation being the 
root of Dharma, whatever is not (directly or indirectly) based 
on revelation need not be attended to.'?^ But as I have 
indicated, implicit obedience to an external mandate, how- 
ever hallowed it may be by the reverence due to revelation, 
cannot proceed very long without being followed by a rational 
reflection. My natural inclinations impel me to proceed one 
way ; the sastras command me to follow another ; wky should 

24. Dharmo visvasya jagatah pratistha. Tai. Ar, X.63. 

Reference may be made here to Th. Stcherbatsky, The Central 
Conception of Buddhism (3rd Edn. Calcutta, 1961) ; E. Conze, 
Buddhist Thought in India (1962). 


25. Dharmasya sabdamilatvad a$abdam anapeksam syaj. 
Mimamsadarsana, FEAT C 
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I follow the latter course in preference to the former? The 
question must have suggested itself very early in the evolution 
of Aryan thought and the answer was afforded by the differ- 
entiation between the pleasurable ‘and the good. So in the 
Kathopanisad we find, ‘The good is different, the pfeasurable 
is different ; they both induce a man to diverse kinds of 
activities ; among the two, he who takes up the good attains 
welfare, but he who selects the pleasurable misses it.’*° It 
will thus appear that two different but interconnected ideas 
clustered around the term Dharma, (i) foundation on revela- 
tion, and (ii) conduciveness to true welfare, and both these 
ideas are conveyed in the definition of Jaimini, * Dhárma is that 
object of welfare which is indicated by an injunctiofi.'?" The 
final end of Dharma indicated above is distinctly set forth by 
Vasistha where he says that ‘after studying the Vedas, enquiry 
should be made about Dharma with a view to the ultimate 
attainment of permanent welfare (salvation) ; knowing it and 
regulating one's conduct accordingly, the virtuous becomes 
most commendable in this life or after death'?* ; and Kanada 
in his Vaiíesika Aphorisms expressly defines Dharma as the 
source from which welfare and eventually salvation are 
realised.?? 

The above discussion will make it clear that according to 
the Hindu ideas Dharma or sacred law contains its authority 
within itself ; the king is not superior to it, but, like other 
human beings, is subject to it. It is authoritative because its 
observance is conducive to welfare and ultimately to salvation, 
and its violation is reprehensible because that is sure to lead 


26. Anyac chreyo'nyad utaiva preyah te ubhe nanarthe purusam sinitah/ 
Tayoh §reya àdadanasya sadhu bhavati hiyate'rthad yau preyo vrnite// 
Kathopanisad, I1.1. 
27. Codenalaksano’rthah dharmah.  Mimarisádarsana, 1.2.2. 
For explanation of this Satra vide the Bhāşya by Sabara and the Tantra- 
vartika. 
28. Athatah perusanihSreyasartham dharmajijüasa. Jňātā canutisthan 
dharmikah prasasratamo bhavati loke pretya svargalokam samasnute. 
VasisthadharmasSsdstra, 1.1-3. 
29. Yato’bhyadayanibsreyasasiddhih sah dharmah. 
is . Vaisesikadarsana, 1.1.2. 





INTRODUCTION z 23 


to misery. Within the sphere of sacred law, the king has bis 
own function which is partly general and partiy special in its 
character ; it is general àn so far as it is his duty to obey 
the law himself like other individuals, and it is special in 
so far as, unlike other individuals, it is his duty to enforce its 
obedience in others to a certain extent. The Law is supreme ; 
the will of the king is not its originator, and its sanction is 
not derived from any extrinsic or accidental agency, for it 
contains its sanction within itself in the certainty that obedience 
to law will lead to welfare and its violation to misery. It may, 
however, eae asked whence does this certainty arise ? Is it to 
be supposed that the law represents commands issuing from 
God whose will upholds them by attaching due reward or 
punishment to actions in conformity with or in violation of 
those commands? No doubt this may seem to be the most 
natural standpoint, but, in fact, the Mimarmisakas who may be 
said to have dealt with the philosophy of the Law did not 
introduce divine intervention in order to explain the fruition 
of human actions ; they maintained that every action had an 
invisible force which subsisted even after the cessation of the 
action, and brought about the due consequence either in this 
life, or, at any rate, in the life to come. This invisible force 
was designated by them as Apirva, which is thus explained by 
Mr. Colebrooke than whom no European writer had better 
understood the true spirit of Hindu Legal Philosophy. “The 
subject" says Mr. Colebrooke, **which most engages attention 
throughout the Mimamsa, recurring at every turn, is the invisible 
or spiritual operation of an act of merit. The action ceases, yet 
the consequence does not immediately arise ; a virfue mean- 
time subsists unseen, but efficacious to connect the consequence 
with its past and remote cause, and to bring about, at a 
distant period or in another worid, the relative effect. That 
unseen virtue is termed Apiurva, being a relation superinduced, 
not before possessed." By the introduction of this theory of 
Apürva or invisible force, the AMimamsakas sgught to escape 
from the admission ot a Deus ex machina which they consider- 
ed to be unnecessary or untenable. This has ded some to 
suppose that the AMimamsa system of Jaimini wes atheistic in 
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its character, but Madhavacaryya in his Samkaravijaya 
maintains that it was not Jaimini’s intention to deny the exist- 
ence of God, but merely show that the nonscriptural arguments 
advanced by the Vaisesikas to establish his existence” were in 
themselves insufficient and inconclusive. However that may 
be, this impersonal conception of the law bases its obligatory 
character upon the inscrutable authority ascribed to the Sastras, 
as explained above, and operates upon human will by main- 
taining that Sastric injunctions and prohibitions show us the 
true way and give us the sure warning that the adjustment of 
our actions in accordance with them will lead to welfare and 
their violation to its reverse.*° G 
Having thus traced the source of the authority of Hindu 
Law in the sanction which it carries along with it, let us now 
consider how that portion of it which may be characterised as 
positive law, and with which we are more directly concerned 
in the treatment of our subject, differentiates itself from the 
other portions which deal with ceremonial rules and moral and 
religious injunctions. The true explanation of this is to be 
found in the special function of the king in the Hindu polity. 
While the law directs an individual to do certain things and 
avoid certain others, it directs the king in addition to his 
other duties to take steps that the law may be respected and 
obeyed, and to mete out punishment to those who in violation 
of the law inflict injury upon others ; the positive law may 
be said to comprise that portion of the law the violation of 
which calls for the interposition of the king in order to pro- 
vide an adequate remedy to the injured party, or chastise the 
delinquent for his transgression, or, in other words, it is that 
portion of the law which is enforced by the king. So Yājña- 
valkya dgclares,—*'if a person, molested by others in a way 
30. It may be added in this connection that the Samkhya system 


agreed with, but the Vedanta differed from the Mimamsa theory regarding 
the admissibility 5f dependence on divine causation in explaining the frui- 


` tion of human ations. Madhavacarya in his commentary on the Para- 


parasmrti tries to reconcile the Vedantic and the Mimamsaka doctrine by 
maintaining that the apparent conflict between them should be understccd 
as due to the diffcrent aims and scopes of those two systems : 

2d vivaksaviSesena tatsamadhanat. 
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which contravenes the Smrti or established usage, complains to 
the king, that gives rise to a topic for a judicial proceeding," 5! 

and this implies three tharacteristic elements, viz., (i) trans- 
gression of law as laid down in the Smrti or established by 
usage, (ii) injury to some one other than the transgressor, and 
(iii) intervention of the king in his judicial capacity. If these 
elements are duly considered, I hope it will be found that the ` 
Hindu conception of positive law was not very different from 

the modern or Austinian conception thereof. In the first 

place it emphasises that ‘law was added because of transgres- 

sions’ ;* fn the second place it shows that intervention of the 

king is called for because and in so far as these transgressions 

cause injury to people other than the transgressors ; and in 

the third place it indicates that whether the transgression be of 
some rule of action laid down in the Smrtis or of some esta- 

blished usage, in either case it is the intervention of the king, 

who is the protector of the people and dispenser of justice, that 

converts religious or customary law into positive law. The 

only point of difference between the Hindu view and modern 

or Austinian view are, that while according to the latter view, 

law, in its normal form, consists of commands issuing from 

the king, and the duty of enforcing the same is a self-imposed 

duty, according to the former view, the law issues from a 
source superior to the king, and the duty of enforcing the 
same is cast upon him from above, so that the infliction of 
punishment is itself regarded as a Dharma as indicated in the 
well-known text of Manu, * (penalty keeps the people under 
control, penalty protects them, penalty remains awake when 
people are asleep, so the wise have recognised punishment 
itself as a form of Dharma.” 29 


31. Smrtyácáravyapetena margenadharsitah paraih/ 
Avedayati ced rajrtie vyavaharapadam hi tat// Y. S, i. Zz 
32. WDandah $àsti prajah sarvah danda evabhiraksati/ 
Dandah suptesu jagarti dandam dharmam vidur budhàáh// 
- M.S, Vil.15. 
Hindu Sastra records in an interesting way how the question of Danda 
arose in the society. Thus we find in the Ndradasmrti :- 
Dharmaikatanah purusah yadasan satyavádinah/ 
Tada na vyavaharo’bhin na dveso nàpi matsarah// 
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It may be noticed that there is a wide-spread idea, from 
which even well-known writers and reputed scholars are not 
entirely free, that the main function of, Oriental Empires was 
the gathering of taxes and the levying of armies, and that thev 
seldom concerned themselves with the enforcing of legal rules ; 
but so far as India was concerned, a study of its ancient insti- 
tutions, as disclosed in the works of the sages, at once demons- 
trates that nothing could be farther from the truth, for Such 
a view really reverses the true order of things. According to 
the Hindu conception, it was the protection of the people, and 
not the collection of taxes, that was regarded as the principal 
duty of the king, and the administration of justice was one of 
the principal means to keep the people in order and to ‘protect 
them in the proper enjoyment of their rights ; of course the 
king had a right to collect taxes, but the right involved a 
corresponding obligation to afford protection to those who 
paid them, and whoever failed to discharge the obligation 
while enjoying the advantages of the right was condemned in 
no doubtful terms. Thus it is declared : **a king who with- 
out protecting his subjects collects revenue from them may be 
said to be the collector of all the impurities to which they are 
subject" ;** to the same effect is the following text of Yajna- 
valkya which lays down that *whatever sin the people commit 
being unprotected by the king, half of that goes to the king 
since he takes revenue from them."** It was, thus, one of the 
principal duties of the king to administer justice among his 
people, for administration of justice and maintenance of order 

Naste dharme manusyanam vyavaharah pravartate/ 
Drasta ca vyavaharanam 1ājā dandadharah smytah// N.S., I.1-2. 
For an identical verse vide Brhaspatismrti ; ‘Dharmpradhanah purusàáh... 
On Danda the following books deserve special mention : 
Dandaviveka of Vardhamana, (G.O.S., 1931); History of Dharmasdstra, 
III. 388fT; Mm. Yogendra Tarkatirtha, Prācīna Bharate Dandaniti, 
(Calcutta, B.Y. 1365). Vide in this context the details relating to Rdja- 
dharma in Kane's History of Dharmasastra, Vol. III. 
33. Araksitaramrajanam balisadbhagaharinam/ 
Tam àáhuh safvalokànàrm samagramalaharakam// 
34. Araksyamana kurvanti yat kiñcit kilbisarn prajah/ 
Tasmat tan nrpater ardham yasmat grhnàty asau karap// 
= ^ Y5S,,. 11:237. 
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go hand in hand, and one cannot conceive the one without 
the other. It was not, however, his function to legislate except 
in minor matters of locgl or temporary importance ; the general 
body of the law was contained in the Sdstras, and their exposi- 
tion was in the hands of learned Brahmans who, by reason of 
their piety and intellectual eminence, were specially fitted for 
the task. This is not the place to pause and consider how far 
this bifurcation of functions was conducive to the welfare of 
the community, but it certainly kept up the idea of sacredness 
which the Hindus attached to their law as emanating from a 
higher ,wisdom and not originating from the fiat of the royal 
wil, although enforced by the temporal power which was 
vested in the king. 

Having thus considered the source from which the Hindu 
Law derives its authority, I will next endeavour to fix the 
limits of my subject by laying down an orderly scheme of discus- 
sion. Thesubject is a vast one, and it is apparent that it 
cannot be conveniently treated without appropriate arrange- 
ment and division. Let us, therefore, consider how best we 
can arrange and divide the subject of our discourse. I have 
already stated that the sphere of Dharma as dealt with in the 
Dharma-Sastras, includes a good deal more than positive law 
which furnishes the subject-matter of jurisprudence ; it may, 
therefore, be reasonably inferred that the classification of 
Dharma, taken in its broadest sense, as given by the commenta- 
tors is not likely to serve the purpose of an adequate classifica- 
tion for positive law. Take, for instance, the sixfold division 
of Dharma?*?* as stated by Medhatithi in his commentaries on 
the Institutes of Manu and Vijnane$vara in his commentaries 
on the Institutes of Yajnavalkya. The six divisions of Dharma 
are : (i) Varna-dharma or duties peculiar to the several castes, 
(ii) Aírama-dharma or duties relating to the severa} stages of 
life, (ii) Varnasrama-dharma or duties appropriate to the 
several castes in relation to the several stages of life, (iv) Guna- 
dharma or duties of special quality arising from special posi- 
tion, (v) Nimitta-dharma or secondary duties arising, for 


35. Vide the commentary of the Manusmrti on 11.25, and the Mita- 
kşarā on Yajftavalkyasmrti, regarding the sixfold divisfons of Dharma. 
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instance, from the nonperformance of primary duties, and (vi) 
Sadharana-dharma or duties of general obligation, and it is 
appārent that this classification is not at all appropriate to our 
purpose, being based upon a princip'e of division which can- 
not be adapted to jurisprudence. In the Institutes of 4 ajna- 
valkya we find Vyuvaharadhyaya or chapter on positive law 
separated from Acaradhyaya or chapter on rituals and Prayas- 
cittadhyaya or chapter on expiation ; this division has the 
merit of discriminating positive law which has to be adminis- 
tered or enforced by the king in his judicial capacity from other 
topics discussed in the Dharma-s‘dastras, and is calculated to 
save a student of Hindu jurisprudence from a goo deal of 
confusion ; it must, however, be remembered that the chapter 
on rituals is not completely foreign to jurisprudence as there are 
certain rituals, such as marriage and adoption which create 
juristic relations and thereby produce, in an indirect way, 
certain juristic results. The main question, however, is how 
to divide the subject-matter of positive law so as to base there- 
on an orderly treatment of the general principles of Hindu 
jurisprudence. In considering this question, one primary dis- 
tinction at once suggests itself to us, viz., the distinction 
between substantive law and adjective law, and it is a distinc- 
tion which was recognised by our jurists, who dealt with 
adjective law under the head of VFyavaharamatrka as distin- 
guished from the different topics of substantive law which were 
treated after it in the order of discussion. For our purposes, 
however, I propose to deal with substantive-law before I take 
up the discussion of adjective law, for some knowledge of the 
former division seems to be a necessary preliminary to the 
proper understanding of the latter. The next question is, how 
to divide the sphere of ihe Substantive Law itself ; it appears 
that the principal commentators and writers on Hindu law, 
who have dealt with positive law as a separate and relatively 
independent branch of study, have generally followed the 
division of topics of litigation as given by Manu in the follow- 
ing passages: “Of these forms of action, the first is the 
recovery of debts ; the others are, (2) deposit, (3) sale by one 
who is not the owner, (4) partnership, (5) resumption of gift, 
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(6) non-payment of wages, (7) transgression of compact, (8) 
rescission of purchase and sale, (9) dispute between the master 
and the herdsman, (10) boundary-dispute, (11) personal vio- 
lence, (12) verbal abuse (including defamation), (13) theft 
(including other cognate cases involving deceit), (14) violent 
crimes involving the use ‘of force (such as robbery), (15) seduc- 
tion of women (including adultery), (16) mutua! duties of hus- 
band and wife, (17) partition of heritage, and (18) gambling 
and betting,—these are the eighteen topics on which litigation 
rests’; ; ?^ and Brhaspati said that ‘those who were true exami- 
ners would find these eighteen topics enumerated in the 
Dharma-sdstras at the root of every possible litigious dispute,”’57 
thereby implying that on careful analysis all seemingly different 
causes of action might be resolved into these. No doubt it was 
early recognized that in the diversity of human transactions the 
eighteen topics mentioned above were capable of being sub- 
divided into numerous branches as Narada and Katyayana 
expressly declared, but the eighteenfold division was in the 
main retained with very little modification, perhaps the only 
modification which is worth mentioning being the introduction 
of a chapter dealing with nonservice by one who has accepted 


36. Tesàm adyam rnadanam niksepo'svamivikrayah/ 
Sambhüya ca samutthanam dattasyanapakarma ca// 
Vetanasyaiva cadanam sam vidas ca vyatikramah/ 
KrayavikrayanuSayo vivadah svamipalayoh/ 
Simavivadadharmas ca parusya-dandavacike/ 
Steyaf ca sahasan caiva strisarmpgrahanam eva caf 
Stripumdharmo vibhagas ca dyütam ahvaya eva ca/ 
Padany astadaSaitani vyavaharasthitav iha// M 

i M.S, VIII. 4-7. 

Vide also Manu, VIII.S : ‘esu sthànesu bhiyistham...* etc. on which 

Medhatithi comments: anye'pi vyavaharahetavah santi. Yatha niva- 

sanartham tvayà me ve$ma dattam tatra kim ity arvak samvatsarat anyas- 

mai dadàniti ; na cedam dattanapakarma. Na hy atra svatvaniv[ttir asti 
bhoganujhamatram vasatah. Vide also the notes by Kullükabhatta : 
bhüyistha$abdena anyany api vivadapadani santiti sucayati. ani ca prakir 

-makaSabdena naradadyuktani. For informative discussion on the classifica- 

tion vide, Kane, History of Dharmasastra, 111, 248ff. 

37. Padany astadasaitani dharmasastroditani ca/ * 
Milam sarvavivadanam ye vidus te paren Brh.S.,1 p d 
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service, and of another dealing with miscellaneous obligations 
towards the king which did not readily come under any of 
the topics enumerated above, and for the violation of which 
the king, of his own motion, might Call the transgressor to 
account. Onthe whole, therefore, it must be admitfed that 
the division of the subject-matter of substantive law into 
eighteen topics, as indicated above, has the sanction of anti- 
quity and general recognition, but one cannot fail to okhserve 
that it does not bear the impress of any scientific principle of 
classification, but represents an enumeration of certain causes 
of action apparently taken at random, but, in all probability, 
chosen and grouped together because they frequently arose at 
that period of social evolution in which it was first introduced: 
when, however, it was adopted by Manu and sanctioned by 
his great authority, it tended to become stereotyped and was 
accepted by subsequent law-givers without much modification. 
It, therefore, follows that a logical and systematic discussion 
of juristic principles cannot conveniently follow the division 
and argument of topics indicated above, although the enumera- 
tion of causes of action contained therein may serve the pur- 
pose of a useful historical landmark showing the nature of the 
disputes that used to come up before a Court of Justice in 
those remote days, and may even be so explained as to include 
within its scope all possible legal disputes that may arise at 
any time. I am thus called upon to outline for myself a con- 
venient method of arranging the topics of law treated by the 
-law-givers in order that I may adopt it for the purpose of an 
orderly discussion of the principles of Hindu jurisprudence, 
and this I will now proceed to do. I have already noticed the 
striking distinction between the substantive law and the adjec- 
tive law, and stated that in the order of treatment the former 
branch shguld find a place before the latter. Dealing next 
with the substantive law, one is at once reminded of the dis- 
tinction drawn by the Roman jurists between the law of things 
(jus.quod ad res pertinet) and the law of persons (jus quod ad 
personas pertinef) including within the latter branch what the 
German writers call “Familien-recht’ or the law of the family 
meaning thereby that portion of the substantive law which 
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deals with the special rights and obligations arising from 
special conditions of family relationships, and I propose to 
adopt it as a very comvenient, though not a scientifically 
accurate, principle of classification. It should, however, be 
noted that there has existed some doubt as regards the posi- 
tion of the law of succession and of the law of obligations 
within this scheme ; as regards the law of succession, in as much 
as succession is one of the modes of acquisition of ownership, 
I consider it proper to include it within the part dealing with 
law of things, although being founded on personal relationship 
it may have some affinity to the law of the persons, and as 
regards the law of obligations I prefer to class it apart. To 
these must be added the law of crimes, which, being regarded 
as a part of the public law, is generally considered to be out- 
side the above mentioned divisions ; Iam, however, disposed 
to think that as the law of crimes bears a strong affinity to the 
law of torts which, although generally regarded as a part of the 
law of obligations, was not, under the Hindu law, sharply dis- 
criminated from the same, it may not be inconvenient to 
separate the law of torts from the law of obligations and dis- 
cuss it along with the law of crimes, thereby confining the law 
of obligations to rights and duties arising from contracts as 
distinguished from delicts or wrongs. In the result, the divi- 
sions thus obtained may be arranged as follows : 


A. Substantive Law: (1) The Law of things dealing with 
(a) ownership, (b) pledge, (c) various kinds of bailment, 
and (d) such other rights over things as are not includ- 
ed in the above. 

(2) Thelaw of persons dealing with (i) the law of 
special status or conditions which may be distinguished 
as (a) parental and quasi-parental, (b) marital and 
quasi-marital, and (c) dominical, and Gi) *the law of 
defective status of condition arising out of infancy, 
insanity, etc. 5 
(3) The law of contractual ablisaiaie dealing, “for 
instance, with recovery of debts, recovery of wages, 
partnership, suretyship, and transgression of compact. 
. (4) “The law of torts and the law of crimes. 
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B. Adjective Law: Including the law of procedure, the 
law of evidence, and the law of sanctions and remedies. 

Acting upon this arrangement of topics, I may divide and 
distribute the proposed course of lectures in the following way : 


Lecture Il. — Ownership: its nature and the modes 
of its acquisition. 

Lecture III. —Transfer of ownership (including the 

> law of gift and the law of sale} 

Lecture IV. —The law of prescription. 

Lecture V.  —The law of succession. 

Lecture VI. —The law of pledge. 

Lecture VII. —Thelaw of bailments and other incor- 


poral rights. 
Lecture VIII.—'The law relating to parental and quasi- 
parental relationship. 


Lecture IX. — The law relating to marital and quasi- 
IW marital relaiionship. 

Lecture X.  —Thelaw of dominical relation, and the 
law of defective status in general. 

Lecture XI. — The law of contractual obligations. 


Lecture XII. —The law of torts and the law of crimes. 
Lecture XIII.—Adjective law. 
Lecture XIV. —Concluding remarks. 


Having thus outlined the scheme of my future lectures, I 
propose to conclude my introductory observations. l have not 
attempted in this lecture to anticipate any of the discussions 
which wil] be elaborated in their proper places in the following 
lectures, for, the introduction of inadequate accounts of sub- 
jects which will be fully treated afterwards is not only super- - 
fluous, but mayealso be productive of wrong impressions. All 
that I can at present do is to express a confidence that who- 
ever will patiently follow the account of Hindu Jurisprudence, 
as contained ip the following pages, will be convinced that . 
much of the hostile aspersion that has been cast against Hindu 
Law by sbme able but ill-informed critics is the result of igno- 
rance and prejudice acting and reacting upon each other. Ido 
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not, of course, mean to assert that Hindu Jurisprudence was 
in all respects as perfect as one could desire, but I hope to be 
able to show that, in the main, it will not compare unfavour- 
ably with even the most developed system of ancient Jurispru- 
dence, the Roman. The assertion may seem to be somewhat too 
bold, but I do not see any intrinsic improbability about it and 
I hope that those, who know anything about the contributions 
of the Hindu mind in other departments of knowledge, will 
not meet it with irrational scepticism. As regards those who 
go into raptures at the bare mention of the Twelve Tables, 
but shake*their heads at the mention of the name of Manu, 
and talk about ‘feeble civilization’ and ‘cruel absurdities’ with- 
out feeling the absurdity of criticising upon a subject which 
they had no opportunity to study, I am content to leave them 
to their convictions, and to the satisfaction which they derive 
from the same. 


H.J.—3 





LECTURE il 


OWNERSHIP* : ITS NATURE 
AND THE MODE OF ITS ACQUISITION 


Ownership : what it means—Difference between ownership and property 
—Siromani’s view—Recognised definition of property—According to 
Srikrsna Tarkalankara—controversy about the view that property is ex- 
clusively indicated by Sastras. Jimitavahana and Vijhanegvara—Objec- 
tion to Vijüane$vara's view—(a) ‘Fitness for free disposal’ is not a sound 
test—(b) Sastric rules become unnecessary—‘Fitness for free disposal’ 
special significance of the word 'fitness'— Austinian-conception of property 
compared— Qualified property—Srikrsna’s view—The nature of king's 
right in the soil—Mimamsa—Nilakantha.—Srikrsna—Jagannatha—Sastric 
means of acquisition of ownership—Manu—G autama— Nārada— Enumera- 
tion of means not exhaustive—Modes of acquisition of ownership— 
Parigraha—Manu— Adhigama: finding of treasure troves—Shares of the 
King and finder—Treasure trove not res-nullius—Comparison with 
rules of Roman and English Law—Difference between treasure-troves 
and articles lost by one and found by another—Refinement introduced 
in Mitaksarad—Vijita: or conquest of war. Not res-nullius as in 
Roman Law—Extent of right of conquest: private property not inter- 
fered with—Prayoga: or application of pre-existing property—Accessio 
in Roman Law—Offsprings of animals and produce of and accessions to 
land belong to the owner of the animal and the land—Exception—Com- 
parison with Roman Law—Karmayoga or employment of work. 


IN THE PREVIOUS lecture I have explained the scope of Hindu 
Jurisprudence, and set forth a scheme for the discussion of the 
various topics which require consideration. The first of these 
topics is ownership, which is acknowledged on all hands to be 
one of the fundamental juristic conceptions common to all 
systems of law. I will, therefore, endeavour to place before 

* For a clear concept of ownership reference should be made to the 
following texts :« Josef Kohler, Philosophy of Law, Modern Legal Philo- 
sophy Series, Vol! XII. 

Salmond, Jurisprudence (Chap. XII. pp. 339-340), IXth edition, 1937. 

P. V. Kane,"History of Dharmasaàstra, III, 47 ff. 

J. D. M. Derrztt, ‘The Development of the Concept of Property in India, 
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you in this lecture an exposition of the conception of owner- 
ship as understood by the Hindu Jurists, and also explain some 
of the modes in whicheit could be acquired according to the 
Hindu Law-givers. 

In analysing the conception of ownership, we at once see 
that it is based upon the distinction between persons and 
things, and implies a certain peculiar kind of relation between 
them: this relation, whatever its exact character may be, is 
capable of being viewed from two different stand-points; on the 
one hand, we may start with the ‘persons’ in whom a bundle 
of rights.constituting ownership inheres in relation to parti- 
cular things; on the other hand, we may take up the ‘things’ 
as they are, and view them as subject to a special kind of con- 
trol from particular individuals, which makes us regard those 
'things' as the property of those indivicuals. The idea which 
underlies the conception of ownership (svamitva) on the one 
hand and the conception of property (svatva) on the other, 
is fundamentally the same, so that they may be regarded as 
mutually inter-dependent correlatives connoting two difierent 
aspects of the same identical relation ; ownership, therefore, 
may be said to inhere in persons in relation to things in so far 
as they are objects of ownership, and property may be said to 
characterise things in so far as they stand related to persons 
who are their owners. 

The distinction and inter-connection pointed out above 
between the conceptions of owrership (svamitva) and property 
(svatva) is, I need hardly say, fully recognised and explained by 
Hindu Jurists with their usual analytical subtlety, and they 
point out that the correct logical way of comprehending them 


c. A.D. 800-1800' in Zeitschrift fur Vergleichenda Rechtswis- 
senschaft, (64/62); ‘An Indian Contribution to the Study of 
Property’ in Bulletin of the School of Oriental and African 
Studies, (X VIII/3, 1956). 

Prof. Derrett in his article makes specific reference to the following 
texts which deal with the concept of property: F.de Coulanges, Origin of 
Private Property; P. Lafargue, Evolution of Property, (Sth Edn. London, 
1908); C. J. M. Letourneau, Propery, its Origin and Development, (trans.), 
(London, 1892); E. Beaglehole, Property, (London, 1931 ); P. Jaure, 
Propriété (Paris, 1935). 
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both is to regard the one as the determinant of the other, so 
that if you start with ownership as a peculiar condition of the 
person in whom it inheres, it should certainly be regarded as 
having a determinate character in so far as it is related to the 
thing which thereby becomes the property of that person ; for 
ownership in the abstract has no meaning apart from its object. 
This inter-relation between the conceptions of ownership and 
property is characterised by Hindu Jurists as mutual determina- 
tion (nirüpya-niruüpaka-bhava). 

I have introduced this discussion at the outset in order 
to make it clear that an exposition of one of these two 
conceptions necessarily explains the other, in as much as they 
are but two aspects of the same idea, just as fatherhood and 
sonship which designate the same relatiomship viewed from 
opposite sides. 

Having thus explained the inter-relation between the con- 
ceptions of ownership and property, I will next proceed to 
explain what is meant by them. But before I do so, it may 
not be out of place to observe that although ownership inheres 
in the person, and property in the thing in relation to the 
owner, neither of them can, in the opinion of Siromani, be 
regarded as falling within the classification of categories! 
(padartha), recognised by the VaiSesikas ; an exhaustive enu- 
meration and exposition of these two categories is beyond the 
scope of these lectures and I do not propose to undertake this 
task; it will be sufficient to point out that what is chiefly 
meant by this remark is that ‘ownership’ on the one hand, and 
*property on the other, represent a superinduced relation 
between the person who owns and the thing that is owned not 
included within the essential attributes, which characterise the 
person and the thing respectively ; so that they cannot be 
regarded as attributes (gunas) of either the person or the 
thing. Hence arises the necessity of admitting an additional 
category (atiriktah padarthah) supplementing the sevenfold 
division of the Vaisesikas, to indicate that the conception of 
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which clothes the persons with a bundle of rights in relation 
to things which are objects of ownership. It is, however, 
unnecessary to enter into the intricacies of these discussions 
which can be properly understood only by those who are 
sufficiently acquianted with the Hindu Philosophical systems, 
and I merely indicate them as testifying to the deep logical 
insight with which the Hindu Jurists pursued these discussions. 
It may be easy to scoff at these niceties, but it is not quite so 
easy to understand them or to help admiring the subtlety of 
logical acumen displayed by those who introduced them. 

Leaving behind these logical niceties, I will now proceed 
to explain what the term property (svatva) signifies, or in other 
words, what is meant when it is said that a particular thing is 
the property of a particular person. Srikrsna Tarkalankara 
in his commentary on the Dayabhaga says that according to the 
old established explanation it signifies fitness for free disposal 
as indicated by the Sastra.? If you analyse this definition, you 
will at once find that it consists of two distinct elements which 
may be treated separately, viz. (1) that the idea of property is 
exclusively indicated by the Sastra (sastraikasamadhigamyatva) 
and (2) that it signifies fitness for free disposal by the person 
who owns it (yathecchaviniyogarhatva). | will now proceed to 
deal with these two elements separately. 

(1) According to some Hindu Jurists the idea of property 
is exclusively indicated by the Sastras and ownership can only 
be a acquired in the modes recognised by them.** This view is 
advocated by Dhare$vara, Jimutavahana and their followers. 
On the other hand Vijüiane$vara and his followers maintain 
that the idea of property has its basis on popular recognition 
without any dependence on JSastras, the object of the rules 
laid down in the Saástras about the modes of acquisition of 
ownership being to collect and prescribe those means of 
acquisition recognised by popular usage that are regarded as 
commendable and as such worthy of being pursued. This 


2. Svatvaü ca yathestaviniyogarhatvena $astrabodhi*tatvam iti praficah. 
Commentary on Dayabhaga, p. 11. 
2a. For detailed discussion on this point vide the Commentary of 
Vijfüiane$vara on.the introduction to the Yaj. Sam. 11.114» 
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latter view is denominated as Jaukika-svatvavada i.e., the 
doctrine that property has its basis on popular recognition. 
It is not possible within the short scope of this lecture to enter 
into a detailed examination of this remarkable controversy, 
and all that I caa attempt to do is to present before you an 
idea of the controversy with some of the arguments advanced 
by the dis; utants in support of their respective opinions. The 
real point in the controversy resolves itself into this :° there 
are certain modes of acquiring ownership recognised by the 
people on all hands ; they are also the modes laid down in 
the Sastras as leading to acquisition of ownership. ə Now, the 
question is, which is prior? Do the Sastras merely summarise 
the modes of acquisition of ownership which they find already 
recognised in popular usage, or does the popular usage merely 
follow and give effect to the Sastric rules laying down the 
conditions for the acquisition of ownership ? Dhaàre$vara and 
Jimutavahana advocate the latter view, while Vijfiane$vara 
and Mitramisra maintain the former. I need hardly say that 
I feel inclined to give preference to the former view as more 
consonant with reason and common sense ; let us, however, 
examine some of the objections advanced in opposition to 
this view. 

(a) It has been objected that if ‘fitness for free disposal’ 
is what, according to you, characterises the conception of 
property without any reference to the Sastric rules regula ing 
the acquisition of ownership, then, how is it that you do not 
ascribe ownership to the thief over the stolen articles which 
are as much within his control as any other thing acquired by 
honest means ? It will not do to say that the thief cannot 
freely dispose of the stolen articles for fear of detection and 
consequent punishment, for even an honest owner cannot 
dispose of his property in any way he likes, in as much as his 
power of free disposal is to some extent limited by Sastric 
injunction, ag for instance, he cannot set fire to his own house 
»so as to burm the houses of his neighbours ; in either case the 
exercise of the power of free disposal is in practice limited to 
some extent, but the power is there, and no one can stop its 
exercise provided the person is prepared to pay the penalty 


<= 
* c 





OWNERSHIP | 39 


for th» same. The shortest answer, however, to this objection 
seems to be that it is altogether erroneous to assume that 
popular usage recognises the thief as the owner of the stolen 
articles, so that it is uifnecessary to seek the assistance of 
SAstric Snjunctions to establish that theft causes no transfer of 
property, although the real owner, so long aS he is unable to 
trace the articles, loses his control over them ; if this loss of 
control argued loss of ownership, you might as well maintain 
that a person who left his home and went to a distant land, 
thereby lost his ownership over everything which he left 
behind him. 

(b) It"*may, however, be asked that if the different modes 
of acquisition of ownership are recognised in popular usage 
without any reference to Sastric rules, then why is it that the 
Sdstras quite unnecessarily lay down those rules prescribing 
various modes in which ownership can be acquired ? Surely, 
it is not reasonable to suppose that the Sdstras would under- 
take the quite unprofitable task of repeating without any pur- 
pose what is otherwise well- known to the people, so that those 
who assert that the various modes of acquisition of owner- 
ship are developed out of popular usage and recognised by the 
people without any reference to the Sdstras must explain the 
object which those rules are calculated to serve, and thereby 
justify their insertion into the Sdstras. To this it may be 
replied that it cannot be said that even a bare collection of 
rules which we find recognised by popular usage is altogether 
unprofitable, for a scientific presentation of such rules is not 
without its value, and it is widely recognised that a good por- 
tion of what is called positive law consists of rules collected 
from popular usage set forth in well-defined and systematic 
forms. Moreover, it may be pointed out that a specification 
in the .Sastras of some of the recognised modes of acquisition 
of ownership does not amount to a mere useless repetition 
of what is already recognised by popular usage, for it serves 
the useful purpose of enunciating the approved methods of 
acquisition of ownership, and thereby indirectly reprobates 
those other methods of acquiring property which, are opposed 
to directions contained in the texts of the Sastras, in other 
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words, although these texts may not exhaustively enumerate the 
methods of acquiring property which are to be gathered from 
popular usage, yet they may have,as their object the useful 
end of regulating human conduct by indicating what, courses 
may be pursued and thereby indirectly suggesting what courses 
should not be pursued by people belonging to several castes 
in their endevour of acquire property. 

To illustrate this view, the Viramitrodaya refers to tlre rule 
laid down in the Sastras that a man should take his food with 
his face turned towards a particular direction ; this does not 
signify that whoever violates this rule does not, ¢njoy his 
meal or satisfy his hunger, but it merely indicates that an 
infringment of the rule is not conducive to welfare ; similarly, 
when the Sastras point out certain modes of acquiring property 
and give specific directions about them, it does not follow that 
ownership will not arise unless those directions are strictly 
complied with, but all that may be inferred is that a violation 
of those directions is not proper, and should be avoided as far 
as possible. In other words, acquisition of ownership is not 
an outcome of Sastric injunctions; they are not creative, if I 
may use the expression, but are partly illustrative and partly 
regulative in their character. 

Having thus answered the objections of the other side, the 
supporters of the doctrine that the growth of ownership is an 
outcome of social evolution and not a deduction from Saàstric 
injunctions urge that the very fact that the conception of 
ownership is not confined to the people who recognise the 
authoritative character of the Sdstras furnishes a strong argu- 
ment in support of their position ; this argument seems, at the 
first sight to be almost unanswerable, but it may perhaps be 
replied that although there are people who do not revere 
the Sdst.as prevalent among us, yet they have got some 
authoritative works among them which supply them with 
their law, so that the controversy discussed above does nct 
become impossible even with them. Understood in this 
wider sense, the controversy appears to resolve itself into a 
question regarding the relative priority between the unwritten 
rules about thc acquisition of property evolved by the popular 
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mind and observed in popular usage, and the written rules 
inculcated and systematised in authoritative works on positive 
law. When we come o consider the question carefully from 
this stqnd-point, it seems difficult to deny that in the order of 
evolution the unwritten rules evolved by pppular mind occupy 
a prior position, although they may be subsequently moulded 
and modified by written works of acknowledged authority, 
and this seems to be the opinion more widely recognised among 
the Hindu Jurists. I have already mentioned that Vijfiane$vara 
and his followers, such as Mitrami$ra, advocate this view; I 
may alsq add that renowned Mimamsakas, such as Guru, 
Kumarila Svami and Parthasarathi Misra are also of the 
same Opinion. 

(2) Having discussed the first of the alleged characteristic 
elements in the definition of property mentioned above, I now 
pass on to consider the second element, viz. *fitness for free 
disposal. It is important to notice in this connection the 
special significance of the word *fitness' used as a part of the 
above definition ; it is not denied that in actual practice it is 
found that disposition of property by the owner is not 
absolutely capricious, but is regulated to some extent by the 
motives furnished by the control exercised by tbe king and 
by the SAstric injunctions ; still this admission does not 
militate against the view that the term ‘property’ cannotes 
fitness for free disposal; for although my dealing with my 
property may not be absolutely unfettered by the considera- 
tions indicated above, yet that does not imply that I have 
not got the power to deal with my property in any way 
I like, or, to put it in another way, that my *property' is not, 
by its very nature, liable to be disposed of by me according 
to my will. Hence the Viramitrodaya observes that if an 
unrighteous man disposes of his property in a wayeprohibited 
by the Sastras, he may be commiting a sin by reason of his 
violation of the prohibition, but it cannot be said that his 
action is not an exercise of his proprietary right ; or, to loo at 
the matter from another stand-point, although a man may, 
and usually does, refrain from dealing with his *property in a 
way prohibited by the Sdstras, it cannot be said that his 


- 
- - 





42 HINDU JURISPRUDENCE 


proprietary right did not extend to invest him with the power of 
acting according to his pleasure in relation to his property, 
provided he was prepared to undergo the penalty consequent 
upon the infraction of the Sastric prohibition. Hence it follows 
that although in practice one's dealings with one's property 
are regulated by various considerations, yet the word ‘property’ 
in its fullest sense connotes fitness for free disposal by the 
owner, and ownership implies, to borrow an expression of 
Dr. Holland, a pienary control over its object. To illustrate 
this view the Viramitrodaya mentions the simile of a seed 
which contains within it the capacity to germinate and be 
converted into a sprout ; this capacity may, in individual cases, 
be impeded by extraneous causes, but still it cannot be said 
that the capacity was not there and the seed- was not, by its 
very nature, fit for developing into the shape of a young 
plant ; similarly an owner may not actually exercise his power 
of dealing with his property unrestrained by the extrinsic 
considerations of prudence and propriety, but that dces not 
show that he was not invested with the power of disposing of 
his property according to his inclination, or that the term 
‘property’ did not connote ‘fitness’ for free disposal by the 
owners. A practical application of this characteristic element 
in the conception of property will be found in the oft-quoted 
dictum of Jimutavahana that *a fact cannot be altered by a 
hundred texts’; a father, according to Jimutavahana, is the 
full owner of his property and his sons do not acquire any 
co-ownership with him by reason of their birth ; now there are 
certain texts which prohibit the father from alienating certain 
kinds of his property without the consent of his sons ; but this 
prohibition, argues Jimütavahana, cannot have the effect of 
invalidating an alienation by the father in violation thereof, 
because the alienation becomes operative by reason of the owner- 
ship which inheres in the father to the exclusion of his sons, 
and ‘a fact’, he says, ‘cannot be altered by a hundred texts.’ 
While explaming the conceptions of ‘ownership’ and ‘pro- 
perty’ according to the Hindu Jurists, one cannot help being 
struck by the similarity of their views on this point with those 
of some of the eminent western writers on modern Jurispru- 
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dence. Thus, in his lectures on Jurisprudence, Austin points 
out that ''in the Institutes of Gaius and Justinian, the right 
of property or dominien is not defined at all. Things are 
described ; the modes of acquiring property in them are des- 
cribed ; servitudes are described ; but of the right of property 
or dominion no direct description is given", and he himself 
defines the term property or dominion as being *'applicable 
to any right which gives to the entitled party an indefinite 
power or liberty of using or dealing with the subject". (Lecture 
XLVIII). Similarly, Dr. Holland defines ownership as “a 
plenary control over an object", but he points out at the same 
time that in accordance with the maxim ‘sic utere tuo ut alie- 
num non laedus’, it must always be enjoyed in such a way as 
not to interfere with the rights of others (Chap. XI). It is 
hardly necessary to point out how closely these definitions 
approach the view of the Hindu Jurists which I have tried to 
lay before you in the foregoing exposition. The resemblance 
is not confined merely to the definitions, but also extends to 
the limitation indicated in the latter part of the passage quoted 
from Dr. Holland's Jurisprudence, for this limitation is ulti- 
mately reducible to the control exercised by the king and by 
the Sastric injunctions, which is fully recognised by the Hindu 
Jurists, as already pointed out. On the whole, therefore, 
I may trust that I shall not be accused of an idle pride in the 
merits of these discussions introduced by the Hindu Jurists, if 
I affirm that in point of logical subtlety and analytical skill 
they have scarcely been excelled even by the most modern 
exponents of Western Jurisprudence. 

It will be seen that in the above exposition of the concep- 
tions of ownership and property I have taken those terms in 
their strictest sense ; it must not, however, be thought that 
the Hindu Jurists did not acknowledge that the unfettered 
power of using or dealing with one’s own property, which 
constitutes ownership in the strictest sense, is susceptible, 
under special circumstances, of being limited, or circumscribed 
to various extents, for, as a matter of fact, the Hindu Law 
does recognise the existence of qualified ownership of property, — 
and the restriction upon the right of free disposal may even 
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go so far as almost to deprive the owner of his right of alienat- 
ing the property according to his choice. Thus, a Hindu 
widow succeeding to the property of her deceased husband 
cannot ordinarily alienate that property except under certain 
special contingencies, which, for the sake of conciseness, are 
described by the expression ‘legal necessity’. Now, is not the 
widow the owner of the property ? No doubt, she is, but her 
ownership does not fully correspond to the idea which I -have 
tried to explain above, but is ordinarily limited to the right of 
enjoyment of the usufruct without detriment to or destruction 
of the corpus ; hence this kind of qualified property is said to 
imply fitness for enjoyment (bhogopa) ogi-svatva) as distinguish- 
ed from fitness for free alienation. 

So also Srikrsma Tarkalankara expressly recognises the 
existence of various concurrent rights to one and the same 
thing vested in different persons provided there be no incom- 
patibility in the co-existence of such rights. He thus distin- 
guishes between property of the same kind and property of 
different kinds, and maintains that the existence of the property 
of one kind in a particular person is incompatible with, and so 
excludes, the concurrence of the same kind of property in another 
person (sajatiya svatvam prati sajatiya-svatvam virodhi),* where- 
as there is no such incompatibility in the co-existence of 
different kinds of property in relation to the same thing resid- 
ing in different individuals. This position involves the admis- 
sion of diverse rights inhering in different persons constituting 
different fragments of the totality of rights comprised by 
ownership taken in its strictest sense ; when we use the term 
*property' in relation to cases of this description, it is no doubt 
used in a qualified sense ; still the question may arise as to 
who should be regarded as the true owner of the thing, for, in 
strict legal.parlance one of those persons should be treated as 
being the owner, and the other should be regarded as being 
invested with rights over the object in the ownership of the 
former. In most cases, the solution of this question is not 
found to be beset with much difficulty, for we can generally 
trace the mode-in which these subordinate elements of owner- 


3. Vide his Commentary on Dàyabhàga, p. 11. - 
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ship constituting ‘jura in re aliena’ have been carved out and 
transferred to different individuals, while the residuary right 
of ownership has remained where it was. There may, however, 
be cases where the question may not be altogether free from 
doubt or difficulty ; as an instance, I may refer to the interest- 
ing discussion about the nature of king’s right in the soil with- 
in his dominion, which is owned and occupied by private 
individuals*. The discussion is contained in the Visvajidadhi- 
karana of the Mimdadmsa, and the more widely recognised 
opinion seems to be that the private individuals are the true 
owners of the soil, the title of the king being generally limited 
to the right of collecting revenue from them.  Nilakantha in 
his Vyavaharamayukha and Srikrsna Tarkalankara in his com- 
mentary on the Ddyabhaga seem to endorse this view and 
regard the bhaumikas (landlords) as the real owners of the 
soil held by them, while they ascribe to the king merely the 
right to collect revenue from the landlords as representing his 
proper share of the produce of the soil to which he becomes 
entitled by reason of the protection which he affords to them 
in the peaceful enjoyment of their property. Jagannatha, how- 
ever, seems to contend that, looking at the origin of the propri- 
etary right, this limited conception of the right of the sovereign 
is not justifiable; he maintains that if ownership primarily arose 
from first occupation, it would be more reasonable to suppose 
that the sovereign being the stronger party, would have the 
prevalent right, such rights as the subjects possessed, being per- 
missive in their character, and terminable at his option by the 
withdrawal of the permission at the end of the year. Itis 
thus curious to observe that the more modern view gives a 
greater latitude to the rights of the sovereign as opposed to 
the rights of the people, and it may not be unreasonable to 
presume that this was to some extent due to the inflaence of 
foreign domination which had effected an alteration in the 
conception of sovereignty among the Hindus. The perplexity 


4. Regarding the position of the king specially with r€spect to his right 
over the kingdom, vide, Bulletin of the School of Oriental and African 
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felt by Jagannatha was, however, mainly due to his attempt to 
go to the root of the matter, and determine how originally 
the rights of the sovereign came to corexist with the rights of 
the subjects; and none of the various hypotheses which 
suggested themselves appeared to him to be altogether free 
from difficulty. If the ownership of the subject arose from 
occupancy, he argues, why could not the sovereign prevent 
it by his superior power, or if it was due to a grant from the 
sovereign, what was the exact character of the grant ? Ques- 
tions of this kind are essentially speculative and are not at all 
easy to solve, so that the better course scems to be 1e confine 
our enquiry to the actual state of the ideas prevalent in à 
particular society at a particular stage of its evolution ; and 
looking at the question from this stand-point, it seems that 
among the Hindus the property of the sovereign to the soil 
within his dominion in the occupation of private owners had 
at an early period been confind to the right of realising a certain 
share of the produce as revenue, as a recompense for the protec- 
tion afforded by him. The view of Jagannatha that the private 
owners might be regarded as if they were so many lessees from 
year to year finds very little support from the Dharma-Sastras 
which, although they dilate upon the divine character of the 
sovereign and the reverence due to his position, do not furnish 
any basis for maintaining that he was the absolute master of 
his territory, free to deal with the lands within his dominion in 
any way he liked to the prejudice of the settled rights of his 
subjects. It must, however, be understood that I am not here 
speaking of king's private lands over which he had complete 
and absolute control ; it may also be that with regard to lands 
within his dominion which had not been appropriated by 
private owners as their own, his right was supreme and super- 
seded the'tlaim of his subjects ; but as regards lands under 
private ownership his right was limited by the concurrent rights 
inhering in private owners. How and why the right of the 
soVereign came, to be limited in this way it is very difficult 
to explain, and I think it ought to be enough for us to 
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of a hundred various kinds (inferior, if the owner need 
the assent of another proprietor—superior, if his right pre- 
cede assent); while she deludes a hundred owners, like a 
deceiving harlot, with "the illusion of  falsc enjoyment, 
for, in truth, there is no other lord of this earth but one, 
the Supreme Lord." : 

Having thus explained the correlated conceptions of owner- 
ship and property according to Hindu Jurists, I now proceed 
to deal with some ol the means of acquisition of ownership 
recognised in the Dharma-Sastras. 1 have already stated that 
the enunciation of these means contained in the Dharma-Sastras 
was not meant to be exhaustive ; hence we find different law- 
givers giving different lists which do not exactly agree. Thus 
Manu declares: “There are seven virtuous means of acqui- 
sition (of wealth),—inheritance, gain, purchase, conquest, 
application (of wealth), employment of work and acceptance of 
gifts from proper persons." ^ Gautama gives almost the same list 
with a little modification when he says that ownership arises 
from succession, purchase, partition, occupation (of un- 
appropriated property) and finding (of hidden treasures or the 
like), to which may be added acceptance of gifts in the case of 
Brahmanas, conquest in the case of Ksatriyas, commerce and 
agriculture in the case of Vai$yas, and wages of labour in the 
case of Südras?. Narada enters into a little more detail, and 
says that there are twelve different modes of acquiring wealth 
of which three are general (i.e. open to all castes), and the 
rest are peculiar to several castes. Succession, gifts of affec- 
tion, and marriage presents received with the wife,—these are 


5. Sapta vittagama dharmya dayo labhah krayo jayah/ 
Prayogah karmayoga$ ca satpratigraha eva ca// M.S.X.115. 

6. Svami riktha-krayasamvibhagaparigrahadhigamesu. Brahmanasyadhi- 
kam labdharn ksatriyasya vijitam nivistarn vai$ya$üdrayoh. G.D.&, II.139-42 

Vide here the explanation of the rule of Gautama in the Mitaksara on 
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common to all the castes. There are three special sources of 
acquiring wealth in the case of Brahmanas which are free from 
stain, viz. acceptance of free gifts, performance of priestly 
duties and receipts from disciples; similarly there aye three 
special sources of wealth in the case of Ksatriyas, viz. revenue, 
gains of war and penalties of law; so the Vai$yas acquire 
wealth in three distinct ways, viz. through agriculture, herds- 
manship and commerce ; and the Sudras gain wealth by'serv- 
ing the aforesaid three castes. These specific modes of acquir- 
ing wealth are proper for the several castes, and any contra- 
vention is reprehensible unless forced by pressing „necessity. 
It is hardly necessary to point out that although the Dharma- 
Sastras lay down certain modes of acquiring property as 
specially appropriate to a particular caste, it is not thereby 
implied that any contravention of these directions will in any 
way affect the growth of ownership; for instanceif a Brahmana 
instead of following the usual avocations of his own caste 
takes up those of a Vai$ya and becomes a cultivator, it must 
not be understood that the produce of his agriculture will 
not be his own, for, to adopt the terse and at ihe same time 
significant expression of Jimütavahana, ‘a fact cannot be altered 
by a hundred texts." The real meaning of these rules is that 
such conduct as leads to a confusion of functions among the 
several castes is reprehensible unless justified by pressing 
necessity and ought to be avoided as much as possible. 

I will now proceed to deal with some of the specific modes 
of acquisition of ownership indicated above, and among these 
the first that requires consideration is the one by which owner- 
ship is acquired in respect of a thing which had no previous 
owner. This is indicated by the word parigraha which literally 
means appropriation and is explained in the Viramitrodaya as 
signifying the appropriation of previously unappropriated pro- 
perty such as straw, water, logs of wood, etc., from a forest 
which is open to the public as not being under the ownership 
of ahy particular individual". The explanation above quoted 
does not limit the extent of parigraha or first appropriation 
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as a means of acquisition of ownership, but indicates that 
it can only be eífective in respect of things which are not 
already under the ownership of somebody else and that at the 
time when the Viramitrodaya was written, the other, and if 
| may say so, older examples of its operation had become 
obsolete. It will perhaps be understood that in speaking of 
these examples, I am referring to the acquisition of ownership 
in a Wild animal by the person whose arrow strikes it down, 
and in a previously unappropriated field by the person who first 
reclaims it and makes it fit for cultivation. I have said that 
these examples had become obsolete in the days of the Vira- 
mitrodayG ; but this is saying a very little, for, as it seems to 
me, they had become obsolete even in the days of Manu. 
Thus in one passage Manu says, ‘‘Those who were versed in 
the ancient lore regarded this earth as the wife of its first king 
Prthu, and they declared that the field belonged to him who 
reclaimed it and the (hunted) animal to him whose arrow 
struck it down*?." In this passage Manu distinctly traces the 
origin of ownership to what is called occupatio in Roman Law, 
and the way in which he puts it indicates that this was a view 
which was handed down to him from the past, but had very 
little practical application in his days when settled ownership 
was the rule and creation of first ownership in things which 
had no previous owner was only heard of in ancient traditions. 
It is therefore quite natural that we find very little upon this 
subject in the works of our law-givers beyond the enunciation 
of the general rule indicated above. It may, however, be 
interesting to notice that in the case of a hunted animal, Manu 
ascribes ownership to the person whose arrow first strikes it 
down, and the ownership of the land where the game is killed 
does not seem to affect the question. This seems to resemble 
the Roman Law which lays down that it is immaterial, whether 
a man takes wild beasts or birds upon his own ground or that 
of another, and to differ from the English Law which does not 
seem to ascribe ownership to a trespasser who*kills game on 
another person's land. x 


8. Prthor apimam prthivim bharyam pürvavido viduh/ - 


Sthanucchedasya kedaram àhuh galyavato mrgam//* M.S, 1X.44. 
H.J.—4 3 
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I have already pointed out that Manu declared that accord- 
ing to ancient tradition ownership in a field belonged to him 
who first reclaimed it and brought it under cultivation. Sir 
William Markby, however, observes that ‘‘we find an example 
of occupancy without ownership in the (so called) Institutes of 
Manu. The ownership of cultivated land (as distinguished from 
the homestead andthe pasture attached thereto) is not mentioned 
in that work ; and as there are no rules as to how such hand is 
to be disposed of when the family breaks up, it seems clear 
that when that book was written it was not owned but only 
occupied.” I must confess that I find it extremly difficult to 
follow these observations, and it seems to me quite “clear that 
there is no foundation for them. Manu distinctly speaks of 
the ownership of cultivated lands, and says-that, according 10 
ancient tradition, it arose originally from the reclamation of 
previously unappropriated waste lands; he further declares that 
as between the person to whom the field belongs and another 
who sows his seeds in it, the crops belong to the former, in 
the absence of a special contract under which both mav be- 
come sharers in the produce,?—a proposition which may be 
compared to the well-known maxim quicquid plantatur solo 
solo cedit. In fact, Manu speaks more often about the owner- 
ship of cultivated fields than about the ownership of home- 
stead and pasture grounds. I may, therefore, take this oppor- 
tunity to warn you once for all against accepting upon trust 
the remarks of foreign writers upon Hindu Law, who, how- 
ever eminent and able they may be in other respects, had very 
little first-hand knowledge of the subject of their discussion. 
I need hardly say that 1 have the highest respect for the spirit 
of research which these writers have evinced, but the materials 
at their command have often been of a very limited character, 
and very.few of us, I am sorry to say, have taken the trouble to 
pursue their enquiries and correct their mistakes wherenecessary. 

The next topic to which I will now turn is Adhigama or the 

"wg: Ye'ksetrino bijavanto paraksetrapravapinah/ 
Te vai Sasyasya jatasya na labhante phalam kvacit// M.S,1X.49. 
Kriyabhyupagamat tv etad bijartham yat pradiyate/ 
Tasyeha bhaginau drstau biji ksetrika eva ca// M.S, IX.53. 
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finding of hidden treasures or the like, of which the owner is 
unknown.!° The Law regarding treasure-trove is thus stated by 
Y ajnavalkya (II.34-35) : |f the king discovers the treasure-trove, 
then he, will take half and distribute the other half among 
Brahmans ; if a learned Brahman finds it, then he may keep 
the whole himself ; in other cases, the king will give one-sixth 
to the finder, and take the rest himself ; but if the finder does 
not Bring the fact to the notice of the king, then he will, on 
coming to know of it, extract the whole and also punish the 
finder. To this Mitdksard adds, on the authority of Manu, 
that even in such a case if the real owner comes forward and 
establishes his title, the king will restore the treasure to him 
after retaining one-sixth or one-twelfth for himself, or, accord- 
ing to Nilakantha one-fourth for himself and one-twelfth for the 
finder. This latter direction clearly indicates that a trea-sure- 
trove must not be regarded as a res nullius, for although it may 
have remained unclaimed for a long time, still that cannot have 
the effect of extinguishing the title of the real owner ; at the 
utmost it can giverise to a presumption of abandonment which, 
however, is capable of being rebutted by the real owner. 

It may be interesting to compare these rules withthose of the 
Roman Law and of the English Law upon the subject. According 
to the Roman Law, if any treasure was found by the owner of 
the land where it lay concealed, he could keep the whole of it 
himself ; if another person found it, the finder and the owner of 
theland divided itequally. According to English Law, however, 
neither the finder nor the owner of the land had any interest in 
it, but it belonged entirely to the I may be wrong, but it strikes 
crown, and it was an offence not to give notice of its discovery. 
me that, taken as a whole, the rules laid down in the Hindu 
Law reconcile the rights of the King to unclaimed property 
within his dominion with the natural expect ations of-the finder, 
which both the Roman Law and the English Law fail to do. 

I may mention that there is a clear distinction between 
treasure-trove ana articles lost by the owner dnd found by a 
stranger ; the distinction consists in this, that in the case of 
the former all hope of tracing the owner is lost? while in the 

10. Adhigamo’jiatasvamikasya nidhyadeh praptih.- Vyavaharaprakasa. 
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case of the latter it is not so. Hence, in the case of lost 
articles found by a stranger, the Hindu Law directs that the 
King must detain them in safe custody for some time awaitmg 
the appearance of the owner to claim them ; if, however, 
nobody appears within that time to claim those articles, then 
the King may appropriate them for his own use after making 
over one-fourth to the finder. The period of detention is 
differently given, somewhere as one year and somewhere as three 
years, and the difference is reconciled by laying down that where 
the owner appears within one year he will get his articles back 
without any deduction, but where he comes forward after one 
year and within three years, the King will retain a smal! share as 
a charge for the detention out of which he will make over one- 
fourth to the finder. Here the Mitaksara adds a note that if the 
owner comes forward even after three years, and establishes his 
claim, the King shall restore the articles or their equivalents to 
him, for title, according to Mitaksara, cannot be lost by mere 
lapse of time. It is not necessary to consider the rules laid 
down upon the subject in the western legal systems, but it 
may be said without hesitation that the rules of the Hindu 
Law indicated above are on the whole as just and equitable 
as any that are to be found in the Western systems of Law. 

I will next consider Vijita or conquest as a source of acqui- 
sition of property. According to the Roman Law the property 
of the enemy was regarded as res nullius, so that the victorious 
party could deal with it in any way they liked. Pressed to its 
fullest extent it leads to the conclusion that even the property 
of the private individuals in a conquered country can be freely 
disposed of by the conquering state, and no private rights 
can be set up against it. Our Hindu Law, however, did not 
recognise this fiction which is founded upon the assumption 
that the Mmstitution of private property falls into abeyance 
upon the outbreak of hostilities and explains a simple fact by 
what is less simple and less easily understood. According to 
the^ Hindu Law, conquest is an independent source of acquisi- 
tion of ownership, and we need not seek to explain it by 
introducing tħe fiction that the ownership of the conqueror 
arise from a sort of ‘occupatio’ in relation to the enemy’s 
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property which, so far as the conqueror is concerned is to be 
regarded as nobody's property. Then further, the conquest, 
according to the Hind} Law, did not sweep away all private 
rights, its only effect being to invest the victorious King with 
the rights (and, I may add, with the obligations also) of the 
vanquished King, so that although the former might claim 
full ownership in the exclusive property of the latter, his right, 
so faf as the property of the subjects were concerned, did not 
extend to anything more than the right of collecting revenue 
from them. So, Srikrsna Tarkalankara distinctly says that 
the property (svatva) of a particular kind only excludes the 
property of the same kind (inhering in others), which implies 
that a king by his conquest acquires only the right of receiv- 
ing revenue from the subjects of the conquired territory in 
relation to property lying within it which has devolved upon 
them by inheritance or otherwise!', and Yajiavalkya broadly 
enjoins that *a king bringing under his control a foreign terri- 
tory becomes subject to the very same duties as are cast upon 
him in protecting his own state.'!'? Referring to the fact that 
the rules which International Jurisprudence derives from the 
positions of Roman Law, indicated above, *have sometimes 
been stigmatised as needlessly indulgent to the ferocity and 
cupidity of the combatants’, Sir Henry Maine observes that 
‘those who pass such strictures are unacquianted with the 
history of wars,’ and ‘are consequently ignorant how great an 
exploit it is to command obedience for a rule of any kind’. 
That may be quite true ; but the end of law is, I suppose to 
curb and control the natural passions of men, and we may 
sometimes be too prone to assume that they do not admit of 
any further regulation than what we already find ; at any rate 
we may be justly proud that the Hindu Law was less indulgent 
11. Sajàtiyasvatvam prati sajátiyasvatvarn virodhi. Sajatiyeti karanat 
parajitanrpatirajyantarvarti-tattatpurusiya-kramagata-sthavaradau jaya- 
dina jetur nrpateh karagrahanopayogi-svatvotpade tatha kritapratigrhita- 
rajyantarvartini tadrSa-sthavaradau kretradeh krayadyaGhina-svatvotpade’ 
pi na vyabhicarab. Srikrsna’s commentary on Dayabhaga, pp. 11-12 

(Edn. Bharata Candra Siromani). 
12. Ya eva nrpateh dharmah svaràstraparipalane/ i 
Tam eva krtsnam āpnoti pararástram vasam nayan// Y.S., 1.342. - 


- ^ Lad 
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to the ferocity and cupidity of combatants and Sir Henry 
Maine, when he talked glibly of the ‘feeble civilization’ of the 
Hindus might well have taken notice of this. : 
Prayoga or application of already existing property is a 
source of new acquisition. Thus, if a field produced crops or 
a domestic animal bears offspring, the produce in each case 
belongs to the owner of the field or of the animal unless there 
has been some previous agreement modifying the generai rule. 
This corresponds to what is called accessio in the Roman Law. 
An analogous instance is furnished by what is called 
alluvion. The rules of the Hindu Law upon the subject 
seems to have been these: if a river which flows between two 
villages and forms the boundary between them encroaches 
upon one bank and attaches newly formed land to another, 
then the owner of the bank on which the formation takes 
place becomes entitled to it as an accretion to his property ; 
this sort of gain is characterised by Brhaspati as a gain due to 
good fortune; he also lays down an exception to the rule, 
and says that where by the force of the current of a stream a 
field with crops standing on it is detached from the main land, 
there the rights of the original owner remain unaffected by 
the change; on this the Viramitrodaya observes that the 
exception only applies to the standing crops and after they are 
reaped the rule of accretion holds good ; where, however, 
there is no question of accretion and the river after having 
inundated the lands on its bank again recedes, there, INarada 
says, the former ownership continues over its old site, its 
position being determired, in the absence of old land marks, 
by inference based upon other evidence. It will be observed 
that these rules clearly recognise the acquisition of land by 
right of contiguous accretion, and nothing depends so far as 
this right*is concerned, on the gradual or sudden nature of 
the change, which, according to the English Law and the rules 
introduced in India by Regulation XI of 1825 seems to fur- 
nish the guiding principle on this question. An accession to 
one’s land by the recession of the river was treated as if it were 
a gift made“by the river due to the good luck of the riparian 
owner, and it meade no difference whether it came all on a 
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sudden or gradually by slow and imperceptible advance. The 
Roman Law also does not seem to have recognised this distinc- 
tion, and a careful comparison will show that the rules laid 
down in that system upon this subject have many points of 
resemblance to those indicated above. Á 

Dealing with the question of accession one is reminded of 
the question also discussed in the Roman Law of the extent of 
the right of a person building a house upon the land of another 
with his own materials. On this, Narada lays down that a 
person who pays rent to the owner of the land and lives 
there by building a house upon it, may, when he is required to 
leave the land, take away the materials with which he built 
the house ; where, however, no rent was paid, and there was 
no special contract about the removal of the materials, there 
the builder of the house being evicted from the land cannot 
take the materials away with him, and must leave them behind 
for the owner of the land. These rules are, on the whole, 
fair and reasonable, for the only case where the builder of the 
house loses the materials is where he did not pay for the occu- 
pation of the land and erected the house without the consent 
of the owner of the land and without entering into any previ- 
ous understanding with him regarding the future disposal of 
the house or its materials ; in such a case it may well be pre- 
sumed that the builder knowingly accepted the risk of losing 
the house and its materials on his eviction from the land ; at 
any rate these provisions are less severe than those of the 
English Law which by a somewhat stringent application 
of themaxim *quicquid plantatur solo solo cedit^ allow the land- 
owner to sweep off everything that is attached to his land. 

Here I propose to concludethe present lecture. Among other 
sources of acquisition of ownership, karmayoga or employment 
of work does not require any special treatment, the receipt of 
remuneration for work done being generally the result of a 
sort of contractual obligation to which I will devote one of 
my future lectures. The next three lectures^will be devoted 
to the law bearing upon some of the most important sources of 
what I my call derivative acquisition of ownership, viz., the law 
of transfer, the law of prescription, and the law of succession. 


- 
- - 
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TRANSFER OF OWNERSHIP 


Difference between gift and sale—Gift: its definition—Essentials of a 
valid gift—Formalities—Can ownership arise without acceptance of 
gift ?2—Jimütavahana's view—Mitaksara view—Objection against Daya- 
bhaga view—Three kinds of acceptance—Can a gift become complete 
without corporeal acceptance ?—Mayne's observations—Mitgkgara view 
explained—Roman Law compared—Other formalities: Consent of co- 
villagers and neighbours—Markby’s observations—Gift of gold and 
water: its significance. Mitaksara explanation—Sale assimilated to 
gift: its parallel in the Roman Mancipation—Difference set forth 
above indicates different lines of progress towards free alienation—Donee 
must be a sentient being in existence—Apparent exceptions referrable 
to a fiction of law—An extreme application of the rule—Other conditions 
of a valid gift—Deya: Things fit to be given—Adeya: Things not fit 
to be given—Darta: Irrevocable gifts—Adaita: Void gifts—Is a volun- 
tary promise of gift enforceable ?— Validity of a gift to one after promise 
to another— Principles common to sale and gift—Effect of purchase from 
a person who is not the real owner— Purchase in the market overt and in 
the presence of king's officers—Purchaser when liable to punishment— 
Owners duty to bring a thief to the notice of the King—Rescission of 
sale—Conditions of rescission— Time of completion of sale: non-delivery 
of articles sold—Compensation for non-delivery— Liability for deteriora- 
tion or loss after demand—Viramitrodaya— Smrticandrika— Hindu and 
Roman Law compared ——Effect of payment of earnest money— Priority in 
cases of gift and sale. 


IN THIS LECTURE I propose to deal with the law of transfer of 
ownership by a voluntary act on the part of the owner. Pres- 
cription, which also effects a transfer of ownership, but is 
based not? upon an act but upon an omission of the owner, 
will be discussed in the next lecture ; and Succession, which 
does not depend upon any voluntary act or omission on the 
part of the previous owner, will be treated in the lecture 
after that. 

In dealing With voluntary transfer of ownership, we come 
across two dist?nct types of it, viz., sale and gift, and then 


~ 
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typify all acts of translation of ownership by the act of the 
owner with or without consideration. Where the owner parts 
with his ownership for*a consideration, i.e., in exchange for 
some substantial benefit conferred or promised to be con- 
ferred, the act amounts to an act of sale’; where, however, 
there is no such consideration, the act of the owner in parting 
with his property is an act of gift. A little consideration will 
show that these two transactions (i.e., gift and sale) have a 
common basis: in both, the transfer is a voluntary one and 
proceeds from an act of the previous owner intended to effec- 
tuate a translation of ownership from him to somebody else, 
and hence it is but natural that many of the principles which 
govern them must be common to them both. I shall therefore 
begin with the simpler of the two transactions, viz., an act of 
gift, and discuss the principles bearing upon it, and I shall 
then supplement the discussion by dealing with those peculiar 
incidents of an act of sale which require separate consideration. 

Gift—QGift* may be defined as the renunciation of property 
in favour of a sentient being having the result of extinguishing 
the ownership of the donor and creating ownership in the donee. 
( Sva-svatva-dhvamsa-puürvaka-parasvatvapatti-phalaka-cetanodde- 
Sapurvaka-tyago danam). If we analyse this definition, it will 
be found that it is required that there must be a donor, a donee, 
a proper object of gift and a transaction involing certain forma- 
lities. Let us now consider what, according to Hindu Law, 
are the essentials of a valid gift. 

Nature of the transaction and its attendant formalities.— 
I have stated that a gift involves a renunciation of property 
on the part of the donor in favour of another person. But 
is mere renunciation on the part of the donor sufficient to 
invest the person, in whose favour the renunciation is made, 
with ownership of the property given without a corresponding 
act on his part accepting the gift, or, to put it shortly, is 
ownership transferred to the donee without acceptance ? The 
question is not free from difficulty, as it has formed the subject 
of a well-known controversy between the Dayabhaga and the 


1. For discussion on the nature of Gift, vide Kane, History of Dharma- 
$astra, I1-1, p. 841 and Vol. III, p. 471ff. 
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Mitaksara schools. Jimutavahana maintains that property is 
not created by acceptance on the part of the donee, but by 
gift on the part of the donor, and he argues that if it had been 
otherwise, then, since the root da signifies the extinction of 
ownership in one and creation of ownership in another, the 
acceptor would have been called the donor ; it is true that the 
Sanskrit word for acceptance is svikara, which signifies the 
reduction into one's property of a thing which was mot so 
before, but it implies no more than this that though property 
had already arisen from the act of gift, still it is now by the 
act of the donee subsequently recognising it for his own, 
rendered liable to free disposal. The argument, which I have 
tried to summarise above, is based upon the peculiarities of 
Sanskrit Grammar, and f cannot hope to be- able to make it 
clear to those of you who are not sufficiently acquianted with 
the niceties of that language ; moreover, it does not seem to 
me to be at all conclusive, for, as Firamitrodaya has shown, 
it is not at all impossible to explain the gramatical construc- 
tion of the word data which means a donor, without accepting 
the proposition that transmutation of ownership takes place 
even before the acceptance of the gift. The real bone of 
contention seems to be this: the donor being the owner of the 
property, it ought to be taken that he has got the right to 
divest himself of that ownership without the concurrence of 
anybody else ; but can heat the same time invest the donee 
with ownership without his concurrence ? Now, in cases 
where gift and acceptance take place simultaneously, the 
problem suggested above creates no practical difficulty, for the 
two acts being concurrent and simultaneous, it makes no 
practical difference whether you say that it is the acceptance 
which following upon the gift causes the transmutation of 
ownership or that it is the gift which transfers the ownership 
from the donor to the donee ; but the acceptance following 
upon it takes the ownership up, so to say, and makes it sub- 
ject to determinate enjoyment. Where, however, there is a 
clear interval befween the gift by the donor and the accept- 
ance or non-acceptance of it by the donee, as the case may 
be, the question assumes practical importance, and requires 
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definite solution. Now, according to Jimutavahana, ownership 
as transferred to the donee by the very act of the donor, but 
it is liable to be defeated. by the refusal of the donee to accept 
the gift, or to be perfected by his acceptance thereof, so that 
in the interval between the gift and its acceptance or non- 
acceptance, as the case may be,the donee is vested with an 
incohate ownership which is either perfected or defeated on 
the donee either accepting or refusing to accept the gift. 
VijmaneSvara and his followers, however, are of opinion, that 
although the donor may, by his act, divest himself of owner- 
ship over a particular property, he cannot, at his option,. 
invest another person with ownership without the consent of 
the latter, so that in the interval between the gift and its 
acceptance or non-acceptance the object of gift does not be- 
come the property of the donee. The principal objection 
against the former view is that at the time when the gift is 
made, it cannot be pronounced for certain whether the donee 
will or will not accept the gift, so that the completion of the 
transfer of ownership hinges upon an uncertain contingency 
at that time, and if that be so, why should you say that the 
gift alone is sufficient to cause a transmutation of the owner- 
ship from the donor to the donee? Does not your own 
position involve that the gift is not the sole cause of the 
transfer but svikara-pragabhava (or antecedent absence of 
acceptance, which implies subsequent acceptance), to use the 
language of the Naiyayikas, is also an auxiliary cause? And 
if you accept this, is it not better to avoid this sort of circui- 
tious exposition and admit that the donee is not invested with 
owaership until he accepts the gift ? The real difficulty of 
the later view seems, however, to be this :—the donor can, 
by the act of gift, divest himself of the ownership over the 
property given; if by that act the donee is not invcsted with 
ownership, in whom does the ownership inhere during the 
the interval between the gift and its acceptance or non-accept- 
ance by the donee ? Does it become a res nyllius, so as^to 
become liable to be appropriated by any person who may choose 
to take possession of it? To this Viramitrodayu replies, that 
this difficulty-does not really arise, for althcugh the donor 
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may loose his ownership in so far as it involves the right of 
free disposal, he does not lose his right of custody (paripala- 
niyatvaripasvatva) which prevents any one besides the donee 
from taking possession of it; otherwise, by assuming that 
the donee becomes the owner although he may know mothing 
about the gift, you are forced to admit, in case of his ultimate 
refusal to accept, that the ownership did arise only to be 
extinguished upon this refusal, an admission which would 
involve the fault of complexity of assumptions (gaurava). It 
need not, however, attempt to decide upon the relative merits 
of these two views ; it is enough for my purpose that I have 
given you an idea of thc difference that exists between the 
Dayabhaga and the Mitaksara Schools upon this question, 
and I hope, I have also incidentally shown what amount of 
logical subtlety these Hindu Jurists brought to bear upon 
discussions of this kind. 

Acceptance, as Mitaksarad points out, may be of three 
kinds, mental, verbal and corporeal: mental acceptance 
consists of a determination of the mind regarding the 
property as one’s own; verbal acceptance is that .nental 
state which finds expression in such words as ‘this is 
mine’ or the like, intimating the acceptance of the gift; 
corporeal acceptance is constituted by the assumption of 
possession or some sort of corporeal control over the object of 
gift denoting the mental acceptance of the gift.* In the case of 
movable property, the three kinds of acceptance explained above 
may take place at once, but in the case of immovable property 
there can be no corporeal acceptance without some enjoyment 
of the produce, which cannot often take place all at once; 
hence the question may arise wheather a gift can become 
complete without corporeal acceptance, or in other words, 
without assumption of possession, which, in the case of land, 
involves af least some little enjoyment of its produce. Dealing 
with ,this question Mr. Mayne observes that *few propositions 
have been laid down with more confidence than the doctrine 


2. Sviküra$ ca 4&rividhahbh, manaso, vaciikah, kāyikaś ceti. Tatra 


| mànaso mamedam iti samkalparüpab, vacikas tu mamedam ityadyabhivya- 


harollekhi savikalpakah pratyayah, kaàyikab punar upadanabhimarsanadi- 
rüpo ackevishab. e Vijüane$vara's commentary on Yay. 11.27. 
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that under Hindu Law a gift is invalid without prossession. 
“Yet’ he correctly points out, ‘Hindu Law, properly so called, 
appears to lay little stress on any such as specially applicable 
to gifts... He then extracts a passage from Mitaksara to show 
what its position really is, and I think I may also quote that 
passage here in order to enable you to see wheather the posi- 
tion that gift is invalid without possession is itself valid. After 
remarking that acceptance may be of three kinds, and explain- 
ing them in the way already stated by me, the author of Mita- 
Kksara goes on to observe that ‘in the case of land, as there can 
be no corporeal acceptance without enjoyment of the produce, 
it must be accompanied by some little possession ; otherwise 
say's he, ‘the gift, sale or other transfer is not complete.* A 
title, therefore, without corporeal acceptance consisting of the 
enjoyment of the produce, is weaker than a title accompanied 
by it or with such corporeal acceptance. But such is the case 
only where, of these two, the priority is undistinguishable ; 
but when it is ascertained which is first in point of date, and 
which is posterior, then the simple prior title affords the 
stronger evidence. Or the interpretation may be as follows : 
*Evidence is said to consist of documents, possession and 
witnesses.’* This having been premised as the general rule, the 
texts ‘a title is more powerful than possession unaccompanied 
by hereditary succession’ and ‘where there is not the least 
possession, there a title is not sufficient’, have been propound- 
ed to point out to which the superiority belongs, where the 
three descriptions of evidence meet.” The above extract makes 
it quite clear that in the opinion of Vijnanesvara delivery of 
possession was not absolutely essential to constitute a valid 
gift, but it is necessary to remember that a gift unaccompanied 
by possession is of a very risky kind, because, in a case of 
conflict between two apparent titles, in the absence of any 
evidence to the contrary, that which is accompanied by posse- 
ssion must prevail. 


- 


3. Ksetradau punah  phalopabhogavyatirekena kayikasvikarasam- 
bhavat svalpenapy upabhogena bhavitavyam anyathà daneakrayadeh sam- 
purnata na bhavati. . on ¥aj. 11.27. 

4. Pramanam likhitam bhuktih saksinas ceti kirtitam. — _Yaj. II.22. 
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It seems to me that the position indicated above with 
regard to the relation between transfer of ownership and deli- 
very of possession is eminently logécal and reasonable ; the 
transfer of ownership is the result of the manifestation of inten- 
tion on the part of the transferor to part with the ownership 
in presenti in favour of another who thereupon accepts 
the situation, agrees to become the owner, and does, by the 
combined effect of renunciation (tyd@ga) on the one hand and 
appropriation (svikara) on the other, become the owner. 
Assumption of possession and enjoyment of usufruct are not 
factors essentially requisite to complete the transfer af owner- 
ship, but they are acts indicative of an existing ownership 
which they seem to presuppose. It is true that a transfer of 
ownership unless coupled with or followed by a transfer of 
possession is a very risky affair ; in the first place, the transfer 
of ownership in such a case is often very difficult to prove ; in 
the second place this state of things, if it continues fer some 
time, may very naturally give rise to a presumption that the 
person who has not got possession must have parted with any 
title that he might have acquired, and in the third place, ina 
case of conflicting claims, in the absence of any other test, 
the title which is coupled with possession must prevail; yet 
it can not be doubted that dellvery of possession need not 
be a necessary condition to the transfer of ownership which 
can be accomplished even without it by the coordinated desire 
of the transferor and the transferee; and a system of law which 
perceived the real relation between the two things, and viewed 
them in their true light must be admitted to have advanced 
very far in the development of juristic ideas. 

It may be mentioned in this connection that according to 
the Roman Law property could not be transferred by mere 
agreement unless it was accompanied by delivery of possession; 
*Traditionibus et usucapionibus, non mudis  practis dominia 
tranferentus.' (Codex Just. IV 3, 20). According to Maho- 
medan Law too, there can be no gift without delivery of seisin, 
and it is difficult, as Sir. W. Markby observes, to say when 
the idea of transferring ownership without transferring posse- 
ssion became "familiar in modern law. ‘To sonre minds’, says 
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ne, “it can scarcely be said to be familiar still? Thus he 
points out that ‘Heineccius solemnly declared it to be a uni- 
versal maxim of law that there can be no acquisition of 
ownership without tradition, and, an English lawyer, Mr. 
Serjeant'Manning, had made a similar assertion’; it is therefore 
highly interesting te notice that more than a thousand years 
ago our Hindu Jurists correctly grasped the true relation 
between alienation and transfer of possession which has 
escaped the analysis of even some of the modern European 
lawyers ; the inability to conceive transfer of ownership with- 
out delivery of possession betrays an imperfect power of 
abstraction from which the subtle minds of the Hindu Jurists 
were entirely free. 

I shall now turn to the other formalities of a transfer 
prescribed by the Hindu Law. It does not appear that with 
regard to the transfer of movable property, any particular 
formality was required beyond what has been already men- 
tioned ; but with regard to land the Mitaksard quotes an 
anonymous text which lays down that ‘land passes by six 
formalities ; by consent of co-villagers, of kinsmen, of neigh- 
bours and of heirs, and by gift of gold and water’; in explaining 
this text the Mitaksara says that the consent of the co-villagers 
is required for the publicity of the transaction, since it is 
provided that ‘acceptance of a gift, especially of land, should 
be public; but the transaction is not invalid without their 
consent and the approbation of neighbours (residing near the 
boundary) serves to obviate any dispute concerning the 
boundary'; as regards the other formalities, I shall explain 
their purpose according to the Miraksara after I have done 
with these. 

Turning, then, to the consent of the co-villagers and of the 
the neighbours, I may observe that the grounds on which their 
requirement is explained by the Mitaksara cannot be said to be 
far-fetched or unreasonable; it is but natural that one should 
desire that the transfer of tbe most important property which 
one could possess should be attended by cerfainty and noto- 
riety, and for that purpose nothing could be better than to 
require that at the time of the transfer the.consent of the 
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co-villagers and of the neighbouring ‘land-holders should be 
obtained so as to give publicity to the transaction, as well as 
to obviate the chance of a future dispute. Mr. Mayne, how- 
ever, suggests that these requiremertts might probably be the 
relics of a still older system in which ‘the rights of a family in 
their property were limited by the rights of others outside the 
family. It is not at all easy to speculate upon a subject like 
this with any amount of confidence, but if we consider the 
formalities of a *mancipatio under the Roman Law which was 
the mode of conveyance by which Res Mancipi including land 
and some other commodities very highly valued by the early 
Romans were transferred before Justinian allowed iis place 
to be taken by tradition or delivery of possession, and com- 
pare them with the requirements of Hindu Law as noticedabove, 
we may trace a of certain amount of resemblance between 
the two systems which may not be altogether accidental. 
Referring to the requirement of five witnesses besides the 
actual parties in a Roman Mancipation, Sir Willam Markby 
observes that the number is, he thinks, *not to be referred to the 
imperfection of oral testimony, but to the requirement that the 
transfer should take place in the presence of and be consented 
to by the community at large, whom these five persons may be 
taken to represent' ; it can not be said that a silimar inter- 
pretation cannot be placed upon the original requirement of 
the consent of the co-villagers and the neighbouring land- 
owners as laid down in the text cited above ; but however that 
may be, it is quite clear that that interpretation had long been 
forgotten in the days of the Mitdadksara, and the explanations 
which that book furnishes are those which suggest themselves 
to one who lives in a progressive society which has outlived the 
stage of communal ownership. 

Turning next to the requirement of the consent of Kinsmen 
and heirs, it will be observed that kinship and heirship may or 
may not involve co-ownership ; where the heirs and kinsmen 
are not co-owners, their consent, says the Mitaksarda, is requir- 
ed for the facility of the transaction by obviating the possibi- 
lity of any future dispute about the character of the property 
and the nature of the right of the transferor; in such a case 
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the transferor has full power of alienation and the transaction 
is consequently valid even without the consent of those kins- 
men; Apararka goes further and says that the object of 
requiring the consent ®f such kinsmen is to indicate that 
where they are not unfit or indifferent, an alienation of 
immovable property should be made in their favour and not in 
favour of strangers.^ Where, however, the heirs and kinsmen 
whose consent is desiderated are co-owners, the effect of the 
absence of that consent will depend upon the nature of the 
co-ownership which, as it is well-known, is differently conceiv- 
ed by the Mitaksard and the Dayabhaga Schools of Hindu 
Law. As I propose to discuss the subject more fully in a 
future lecture, I refrain from dwelling upon it at this place 
beyond pointing qut that the conception of joint ownership of 
the members of an undivided family under the Mitaksara 
School is fundamentally different from that under the 
Dayabhága School, and the result is that while an alienation 
of the joint property or any portion thereof by a Mitaksara 
co-parcener without the consent of ihe other co-parceners is 
generally regarded as invalid, a similar alienation by a 
Dayabhaga co-parcener is regarded as valid and operates to 
the extent of the share which belongs to that individual 
according to the Dayabhaga conception of joint ownership. 
The next formality that requires consideration is the gift 
of gold and water accompanying an act of alienation of 
immovable property. One would have wondered what it 
meant, were it not for the explanation furnished by the 
Mitaksard which runs as follows: ‘‘Since the sale of immov- 
ables is forbidden (‘In regard to the immovable estate, sale is 
not allowed ; it may be mortgaged by consent of parties in- 
terested’); and since donation is praised (‘Both he who accepts 
land and he who gives it are performers of a holy deed and shall 
go to a region of bliss’); if a sale must be made, it should be 
conducted for the transfer of immovable property in the form 
of a gift, delivering with it gold and water (to ratify the 


e 
5. Dānādiyogyeşu vibhakteşu dāyādeşu sastu tebhya eva sthāvaram 


arpaniyam ayogyesu nirapeksesu và'nycbhyah iti. a 
Apararka’s commentary on the Y.S, Section on Dattaprgdanika. 
H.J.—5 
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donation)". It may here be interesting to pause for a moment 
and consider the special significance of the explanation given 
above, for it illustrates the tenacity with which old formalities 
cling to their existence even after tlfe ground of their origin 
has ceased to exist. Under the early Hindu Law it* seems 
that a sale of immovable property was not allowed to be 
made, but a gift of it for spiritual benefit of the donor was not 
similarly restrained, but was on the other hand commended 
as a meritorious act : hence when under the growing exigencies 
of the community a sale of land came to be tolerated, it was 
not yet looked upon as altogether free from stain; and was 
made to resemble in its form an act of free gift ; this Purpose 
was served by the accompaniment of gift of gold and water, 
by the vendor which symbolised, as it were, the ratification 
of a gift. Gradually, however, it has fallen into disuse, and 
nobody would have known anything about it but for the 
passage in the Mitàksara to which I have referred above. 

This assimilation of a sale to an act of gift has got its 
parallel in the Roman Mancipation, but there it was not a sale 
that was assimilated to a gift, but a gift was made to resemble 
an act of sale. The formalities of mancipation are thus 
described by Gaius: “Mancipation is effected in the 
presence of not less than five witnesses who must be Roman 
citizens of the age of puberty, and also in the presence 
of another person of the same condition, who holds a pair 
of scales, and hence is called /ibripens. The purchaser taking 
hold of the thing says and affirms ‘this thing is mine, 
ex jure Quiritium, and it is purchased by me with this piece 
of copper and these scales’. He then strikes the scale with 
the piece of money, and gives it to the seller as a symbol of 
the price". It will be remembered that under the early 
Roman Lay, till the modification introduced by Justinian Res 
Mancipi including Solum Italicum could only be transferred 
by the formalities of a mancipation. What, then, do these for- 
= gmalities signify ? I have already indicated the original purpose 
| which the presence of the five witnesses was perhaps designed 
€ TI to fulfil ; ; but what was the significance of the presence of that 
ES m personage, the Libripens, with his pair of scales, and 
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what did the ceremony of striking the scales with a copper 
coin symbolise ? It seems pretty clear that the ceremonies 
described above cloself simulated an actual sale with the 
accompaniment of payment of price : the Libripens was there 
with his pair of scales to weigh, as it werte, the coins payable 
as price, and the striking of the scale with a piece of money 
was emblematic of their payment ; the question is, why, when 
no sale was actually in contemplation, as in the case of a gift 
or of that particular form of testamentary devise which was 
known as the testament per aes et libram, did the ceremonies 
simulate those of an actual sale including the payment of 
price? The explanation seems to be this: free alienation of 
immovable property was not favoured by any system of 
ancient law, but in course of time the old restraints on aliena- 
tion were gradually relaxed in order to meet the demands of 
a progressive community undergoing social and economic 
modifications ; it however so happened that the course pursued 
by one community in gradually removing the old impediments 
to alienation did not always agree with that followed by 
another, although both were ultimately moving towards one 
and the same destination. I have already explained that under 
the Hindu Law the first move was made in favour of an act 
of gift, which being regarded as a pious act was excepted from 
the general restraint on alienation of immovable property, 
and gradually, when a sale for price came to be tolerated, it 
appeared, as far as possible, under the garb of a gift ; under 
the Roman Law, however, the course of transition seems to 
have been different ; there the first exception seems to have 
been made in favour of a sale for valuable consideration, and 
when gradually other kinds of alienation began to be intro- 
duced, they simulated in outward appearance a sale for price, 
and that appearance was kept up, even when its original signi- 
ficance had been forgotten, by the presence of the libripens 
with his pair of scales and the striking of the scales with a 
piece of copper which served to symbolise the payment of 
price although no payment was actually intended. The differ- 
ence above set forth, therefore, indicates different lines of pro- 
gress towards free alienation ; among the Hindus the first step 
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was taken in favour of pious gifts ; among the Romans sales 
for price furnished the first exceptions ; and when gradually 
the old trammels came to be furtMer relaxed, among the 
Hindus a sale was assimilated to an act of gift, while among 
the Romans gift wAs made to resemble an act of sale. It will 
be unprofitable to speculate why the course of transition 
towards free alienation took different directions in the two 
communities, but it may, I think, be truly observed that the 
line of transition in each case was in perfect harmony with 
the genius of the race. Be that as it may, I shall not be wrong 
if I say that whatever the original significance of these formali- 
ties might have been they gradually came to be regarded as 
non-essential, and their prescription was explained in the way 
indicated above, as being intended either to give greater publi- 
city to the transaction, or to ensure security from future 
dispute, or to lay down merely moral injunctions not touching 
the validity of the transaction ; in short they were treated as 
directory and not as mandatory ; and provided the donor was 
the owner of the thing, had the necessary capacity to make 
a gift of it, and acted freely, the non-observance of any of 
these formalities would not in any way invalidate the transfer 
on the principle succinctly set forth in Jimttavahana’s dictum 
that ‘a fact cannot be altered by a hundred texts'?, a principle 
which must not be taken to be a peculiar doctrine of the 
Bengal School, but is a doctrine equally recognised by all the 
schools of Hindu Law. 

I have so long considered how far the validity of a gift 
depends upon the nature of the transaction including its 
attendant ceremonies ; I now propose to pass under review 
the other factors of a valid gift. A complete gift implies the 
existence of two parties, viz, a donor and a donee; the donor 
gives the property and the donee accepts the gift and it is the 
conjunction of gift'and acceptance that completes the transfer 
of ownership from one to the other. Hence it has been said 
that in order that there may be a valid gift the donee must 
be a sentient being in existence at the time of the gift. This 

6. VWacana$ateuapi vastuno’nyathakaranakteh. Ddyabhadga, II. 30. 
p.35. (Edn, Jivananda). 
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rule has not been laid down in so many words by any Hindu 
Law-giver, but it is a deduction from the definition of a gift 
which I have given above, as well as from the fact that no 
gift can be complete without acceptance. You will remember 
that I have defined a gift as the renunciation of property in 
favour of a sentient being having the result of extinguishing 
the ownership of the donor and creating ownership in the 
donee ; this necessarily implies that there must be a sentient 
being whom the donor intends to benefit by his gift and in 
whom the ownership becomes vested upon the extinction of 
the ownetship of the donor by his own renunciation ; more- 
over, the completion of the transfer of title depends upon the 
acceptance of the gift by the donee, and this cannot possibly 
take place unless he be a sentient being in existence ; therefore 
the gift must be made in favour of a being who has got the 
capacity to accept, and in as much as sucha capacity can only 
be attributed to a sentient being in existence, it follows that 
the donee must be a sentient being in existence at the time of 
the gift ; the rule was authoritatively laid down by the Judicial 
Committee of the Privy Council in the celebrated case of 
Tagore vs Tagore (9 B. L. R. 399; s. c. 18 W. R. 359) and has 
ever since been scrupulously followed. It should be noted 
that the rule insists on the existence of the donee as a sentient 
being capable of accepting the gift at the time of the gift, and 
not at any future time ; for instance it is not open to me to 
make a gift of my property in favour of the son who may be 
born to A in future, so as to enable the son so born to take 
the property under the gift at the time when he comes into 
existence ; it will be easy to understand this if we remember 
that a gift operates in presenti to divest the owner of his 
ownership and to invest the donee with the same, which can- 
not take place unless the donee is already in existence ; for, to 
suppose that the donor has lost his ownership while no one 
else has been invested with it will be to reduce the object ef 
gift to the condition of a res nullius which way De appropriated 
by anyone at his pleasure ; in fact to speak of. a gift in favour 
of a person who at the moment does not exist, and therefore 
in future may or may not exist involves a contradiction in 
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terms, and a giftin favour of a person who may come into 
existence in future can amount to nothing more than a promise 
to make a gift when the occassion will arise in future by that 
person really coming to exist ; a gift it must be understood, 
is a complete conveyance and not a mere promise to convey, 
and that being so, the requirement that the donee must be a 
sentient being in existence at the date of the gift is but a 
logical deduction from the very nature of the transaction. 
There is very little trace of the existence of testamentary power 
under the Hindu Law, save and except the rule laid down by 
Katyayana that in certain cases a promise to give mace by a 
father which he has not been able to carry out during his life 
time must be fulfilled by his son after his death; but when 
gifts by will gradually came into use, it” was but natural to 
apply to them the analogies of a law of a gift inter vivos. ‘The 
Law of Will’ says the Privy Council, ‘has grown up, so to 
speak, naturally, from a law which furnishes no analogy but 
that of gifts and it is the duty of a tribunal, dealing with a 
case new in the instance, to be governed by the established 
principles and the analogies which have heretofore prevailed 
in like case’. Hence applying the principle applicable to a gift 
inter vivos to the case of a testamént, it has been held that no 
one can take under a will unless he be in existence at the death 
of the testator which is the time from which the will comes 
into operation. There are, however, two apparent exceptions 
to this rule, viz., the cases of an infant child in its mother's 
womb and a son adopted after the death of the testator under 
an authority from him, but these are not real exceptions, 
since such persons are by a fiction of law considered to have 
been in existence at the death of the testator and are thus 
capable of taking from him. The exceptions, therefore, really 
prove tbe rule. It is, however, possible to carry the rule too 
far, and an extreme application of it is to be found in certain 
decisions of the Calcutta High Court* which have laid down 
that a gift to an idol, which is not in existence at the death of 

* Upendra Lal Baral v. Hem Chandra Baral (1897) I.L.R. 25 Cal. 405 ; 
Rojomoyee Dasee v. Troilokho Mohini Dasee, (1901) I. L. R. 29 Cal. 260 ; 


Nagendra Nandini Dassi v. Binoy Krishna Deb (1902) I.L.R. 30 Cal. 521 ; 
Promothanath Roy v. Nagendrabala Chaudhurani (1908) 12 C.W.N. 808. 
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the testator but has been directed to be consecrated after his 
death is invalid, though the deity to be represented by the 
idol is always in existence, The ground of these decisions is 
that there could be no gift to the deity as such, and as regards 
the idol, it could not be the recepient of q gift before its 
consecration, so that in the absence of a duly consecrated idol 
at the time of the testators death the gift could not take effect 
and tle property would vest in the person who could take it 
if there were no dedication at all. To this it may be replied 
that it is difficult to understand why it should be taken that 
there can be no dedication of property to the deity as such, 
for, in fact the dedication to an idol is really a dedication to 
the deity, the idol being no more than the visible image 
through which the-deity is supposed specially to manifest 
itself by reason of the ceremonies of consecration ; hence, 
when a person dedicates a property to an idol to be consecrated 
and established at a particular place, the dedication is 
really in favour of the ever-existent deity subject to the direc- 
tion that its worship should be carried on at that place and 
through the image to be consecrated and established there ; 
the establishment and consecration of the image does not 
bring into existence a new deity who did not formerly exist ; 
but it merely gives, as it were, a local habitation to the deity 
in order to facilitate the worship of those who require the 
help of symbols to aid their devotion ; it is therefore wrong to 
apply the analogy of a gift to an unborn person to the dedica- 
tion of property to the deity coupled with the direction that 
the worship should be carried on by establishing an image of 
the deity at a particular place and consecrating the same ; if 
any analogy were required, we might liken a dedication of this 
kind to the gift of property to an existing individual on condi- 
tion that the gift should take effect when and so long as that 

Note—Since these lectures were written a Full Bench of the Calcutta 
High Court has overruled these decisions and held that tbe rule which 
requires that for the validity of a gift, the relinquishment must be in 
favour of a sentient being does notapply to bequests*to trustees for 
the establishment of an image and the worship of a Hindu the after deity 


testators death. See Bhupatinath Smrititirtha v. Ram Lal Maitra, (1 909) 
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individual resided at a particular place; in such a case it 
could not be said that the gift would be invalid because at 
the date- of the gift the individual was not residing at that 
place, and the only result would bæ to postpone the enjoy- 
ment of the property until he began to reside there ;*similarly 
a dedication to the deity cannot fail on the ground that before 
the consecration of the image there was no recipient of the 
gift to validate the transaction, and all that can be said is that 
the intention of the testator cannot be effectuated and the 
object of the endowment cannot be fulfilled until the conse- 
cration of the image upon which the dedication takes a definite 
shape and the property becomes liable to regular disposal for 
the purpose of the endowment ; just as it is the duty of ihe 
trustee to carry on the worship, so also it is his duty in a case 
like this to establish and consecrate the image for the purpose 
of worship, for the worship cannot commence according to the 
intention of the testator until the image has been consecrated 
and established, but in no way can the dedication fail on the 
ground that the donee was not in exisience at the death of 
the testator. It is quite possible that cases may be found 
where the dedication clause is not very happily worded, but 
we must look to the substance of the thing with a view to 
give effect to the intention of the testator and not to defeat it 
by drawing metaphysical distinctions too subtle to grasp. 
Having gone so far, I shall next proceed to consider the 
remaining conditions of a valid gift, and tn doing so it will 
not perhaps be out of place to foliow the Hindu Law-givers 
in the distinctions drawn by them between deya (what is fit io 
be given), adeya (what is unfit to be given), datta (what has 
been irrevocably given), and adatta (what, although given, is, 
in contemplation of law, not given)." Following these divi- 
sions, we find that a thing is regarded as fit to be given when 
it is the property of the donor, and there is no prohibition in 
the Saàstras to make a gift of it. Conversely, unfitness to be 
the object of a gift may arise from either want of title in the 
donor or existence of prohibition in the Sastras. As examples 


7. Adeyam atha deyam ca dattam cadattam eva ca/ 
- Vyavahagesu vijüeyo danamargas caturvidhah// N.S. IV. 2. 
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of things which are not fit to be given by reason of want of 
title in the donor, mention is made of pledges, deposits and 
things borrowed or othgrwise obtained on trust ; in these 
cases, the person in possession is not the owner of the thing, 
and a gift made by him will not only be infructuous, but will 
also render him liable to punishment. As regards sons and 
wives, they are also deciared unfit to be given away by their 
fathers and husbands respectively,? but there is a difference of 
opinion as to whether this is so by reason of want of owner- 
ship in the father and the husband or on account of the 
Sastric prohibition, which, in spite of ownership, condemns 
the gift as improper. I abstain from entering into the details 
of the controversy at this place, as I propose to deal with it 
in my lectures dealing with parental and marital relationships. 
Barring these, there are certain other instances in which a 
gift is prohibited although there can be no question of absence 
of ownership ; they are these: (1) gift of a thing which is 
the common property of the donor and other persons, (2) gift 
of property without kceping enough for the maintenance of 
the family, (3) gift of entire property when there are children 
to be provided for and (4) gift to one, of a thing which has 
been previously promised to another. 
As regards things which do not belong exclusively to the 
donor, itis clear that although the donor has ownership in 
them, his ownership is not absolute, but is limited by the 
co-equal ownership of others ; hence he alone cannot have 
the right to give them away, and if he does, il cannot operate 
to the prejudice of the other owners. It may, however, 
be asked whether in such a case the donee may not step into 
the shoes of the donor and claim, not the entire property, 
which the donor had certainly no power to give, but a share 
which the donor might have claimed as his oWn; the 
answer to this question will deperd upon the conception of 
co-ownership in each case, and as there is a well-known diffe- 


8. Anvdhitarh yacitakam adhim sadharanam ca oath 

Wiksepam putradaram ca sarvasvam canvaye sati// - 

Apatsv api hi kastasu vartamanena dehina/ 

Adeyany aabur acarya yac cànyasmai pratisrutam)// N. A IV. 4-5. 
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rence about this matter between the Ddyabhdga and the 
Mitaksara Schools, I reserve the point for a future lecture 
in which I shall try to explain the difference and deduce.the 
necessary consequences therefrom. > 

As regards the rule that the extent of a person’s gift should 
not be such as to deprive his family of the means of subsist- 
ence, it seems to be nothing more than a moral or religious 
injunction and the excess of the limit thus laid down can- 
not be a ground for holding the gift invalid. Jimūtavāhana 
expressly says so, and the opinion seems to be in consonance 
with the reason of the rule. - 

A similar interpretation should also be placed upon the 
prohibition of the gift of the entire property when there are 
sons to be provided for, unless we follow Apararka in main- 
taining that the prohibition is meant to apply to cases where 
` there are sons who compose an undivided family with their 
father and are thus co-owners with him. 

Lastly, the direction that a thing which has been promised 
to oné should not be given to another seems also to belong to 
the same class and not to affect the validity of a transaction. 

On the whole, therefore, the conclusion at which we arrive 
is that it is only when a thing is declared unfit to be given by 
reason of want of tiile in the donor, that the gift, if made, 
does not pass any title, because the donor himself had none 
to convey. Where, however, the donor is the owner of the 
property, a gift of it will convey a valid title in spite of any 
prohibition that the Sastras may have laid down. It is true 
that there are certain texts which lay down that both the 
giver and the acceptor of a thing declared unfit to be given 
render themselves liable to punishment, and some commenta- 
tors argue therefrom that such a gift is liable to be revoked 
and tlfe thing restored ; but having regard to the general 
principles of transfer of ownership, I think it will be going 
too far to say that although the owner makes a gift of his 
‘own property, no title will pass, simply because the Sastras 
have condemned such a gift as improper. It is therefore im- 
portant to distinguish between the two classes of objects unfit 
to be given, ‘the unfitness being due either to want of title in 
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the donor or to a mere prohibition in the Sastras ; in the 
former case, the gift, if made will be invalid and infructuous ; 
in .the later case, the gif} will be legally operative, but the act 
will be regarded as sinful and the parties to it will also render 
themselves liable to punishment from the king. Jagannatha 
seems to support this view, ‘Thata thing may not be given’, says 
he, *denotes that the gift is attended with sin, for this form of 
speech bears the sense of the imperative. It does not denote 
that the gift is a void act ; were it so, it would not differ from a 
void donation ; and full dominion would not be noticed under 
this title of ‘what may not be given’. If it be said this title is 
intended to show punishment for such gifts it is answered, this 
from of prohibition implying offence, the offender should be 
punished. Thus the gift of things which are enumerated 
among those which may not be given is punishable ; gifts 
enumerated among those which are void are utterly null’. The 
same conclusion will follow from the follcwing considerations ; 
acquisition of ownership, as has been explained in the last 
lecture, foliows, according to the more widely recognised view, 
the popular usage ; and gift and sale being among the means 
recognised by popular usage as causing a transfer of owner- 
ship, all that can be legitimately required from the legal stand- 
point to create a valid transfer are that the transferor should 


have full dominion over the property, that he should other- 


wise have full capacity to enter into a legal transaction, and 
that the transaction itself should be properly and legally per- 
formed ; these conditions being- fulfilled, the title will pass, 
notwithstanding any prohibition laid down in the Sastras which 


can only operate upon the will of the transferor and the trans- 


feree by reason of the sanction attached to it in the form of 
punishment from the king, or at any rate, of misery in the life 
to come which is the inevitable result of the transgression of 
Sàstric injunctions ; beyond this the force of the prohibition 
cannot go according to the well-known canon of construction 
tersely summed up by Jimütavahana in the,dictum ‘a fact 
cannot be altered by a hundred texts’. z 

Having thus discussed what are and what are not fit to be 


given, let us how pass on to what the Hindu Law considers as 
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irrevocobly given. These are indicated in the following text of 
Narada'?: ‘they who know the law of gifts declare that things 
once delivered as the price of goods sold, as wages, for. the 
pleasure (of hearing poets, musicians or the like), from natural 
affection, as a return for a benefaction, as a nuptial gift to a 
bride or her family, and through regard for religions merit, 
cannot be resumed’. It will be observed that in each of these 
cases there is some sort of consideration, whether valuable or 
not, to support the gift, and a gift once made under thesc 
circumstances cannot be revoked. 

Last of all let us consider those gifts which are absolutely 
void and are treated as if they were not made. Narada gives 
sixteen instances of void gifts : what has been given by men 
oppressed with fear, anger or intense grief ; or as a bribe, or in 
jest, or by mistake, or through any fraudulent practice ; what 
has been bestowed by a minor, an idiot, a person under duress, 
one whose mind is unsettled by disease, one intoxicated, or 
insane ; what has been given in consideration that the donee 
will do some service in return (which, however, he has not 
performed) ; what has been given through ignorance to a bad 
man who pretended to be good, or for a righteous undertaking 
(where none was really contemplated) ; these (though given) 
are declared as not given’.?° A consideration of these instances 
will show that the grounds on which the gifts fail are reducible 
to two main heads, (1) want of capacity of the donor, and 
(2) want of reality and freedom of the act of gift. "Under the 
first head wil! come such temporary disabilities as minority, 
insanity, or want of freedom ; under the second head we may 
consider the case where there is no real intention to make a 
gift, as when it is made in jest, and the cases where the gift is 
induced by coercion, fraud, mistake or misrepresentation. In 

9. Páànyamülyarm bhrtis tustyà snehát pratyupakàrtah/ 

Strisulkanugrahartham tu dattam danavido vidub// N.S. IV. 8. 
10. Adattam tu bhayakrodhasSokavegaruganvitaih / 
x: Tathotkocaparihasavyatyasacchalayogatah// 
Bálamüdgfhasvatantraártamattonmattápavarjitam/ 
Karta mamayam karmeti pratilabhecchaya ca yat// 


Apatre patram ity ukte karye và dharmasamyute/ - 
Yad daftam syād avijianad adattam iti tat smrytatm// N.S.IV. 9.11. 
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all these cases the law declares that there is no real gift, but 
only a semblence of gift ; and therefore the transaction is void 
of legal effect and the donor is entitled to revoke the gift and 
get the things given restored to him. The operation of the 
rules laid down above is not limited to the case of a gift, but 
they have a wider application ; thus Manu declares that ‘a 
gift induced by force, possession taken by force, and document 
obtained by force, in short everything brought about by force 
should be regarded as null and void''* ; similarly, “a pledge, a 
sale and a gift and acceptance induced by fraud, and wher- 
ever there is a condition which comes to light ; in all these 
cases the transaction is to be rescinded’! 2, The last portion 
of the above text as explained by Mitaksard lays down the 
law about contingent and conditional transfers ; it Gays that 
‘wherever a pledge, a sale or a gift and acceptance is made 
subject to a future condition as its adjunct, there, on the disap- 
pearance of that adjunct, the pledge, the sale, or the gift, as 
the case may be, shall be liable to be rescinded,*? which means 
that where the operation of a transfer is made dependent upon 
the continued accompaniment of a certain condition, there 
the condition disappearing the operation of the transaction 
shall also cease to exist. For instance, if I give my property to 
you on condition of your supporting a certain religious institu- 
tion, the gift will be rescinded on your ceasing to do so, 
inasmuch as the gift was not absolute, but subject to a. condi- 
tion as the auxiliary cause of its continued operation, which 
being gone, it could no longer continue to operate. I do not know 
how it may strike you, but it seems to me that these rules and 
the distinctions on which they are based exhibit a deep logical 
insight, a marked development of juristic ideas, and a high 
moral standard of which we, as the distant descendants of 
those who laid them down, may justly be proud. 
11. Balad dattam balad bhüktam balād yad api lekhitam/ 
Sarvàn balakrtán arthan akrtàn manur abravit// M.S, VIII. 168. 
12. Yogadhamanavikritarh yogadànapratigraham/ 
Yatra vapy upadhim pasyet tat sarvarn vinivaetaycet/ / 
M.S, VIII. 165. 


*13. Yenagaminopadhivisesenadhivikrayadanapratigrahah krtás tad upaé- 
dhivigame tar krayádin vinivartayet. Mitdksard on Y*S, II. 176, 
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On the whole the conclusion seems to be that where the 
gift is made by a person without the ownership or without the 
requisite capacity to make a gift by reason of some disability 
whether of a temporary or of a more enduring charagter, or 
where the act of .gift is not a real act, having been made in 
jest, or is not a free act by reason of its having been induced 
by coercion, fraud, misrepresentation cr mistake, there the gift 
will be invalid and inoperative ; otherwise, a gift when made, 
wil be valid and operative, although in certain cases a gifi 
made in contravention of JSastric prohibitions based cn 
grounds other than those enumerated above will render the 
parties to the transaction liable to punishment from the king, 
apart from misery in the life to come which is the general 
sanction attached to Sàstric prohibitions. 

I have stated that a gift made by a person suffering from 
disease is generally regarded as invalid on the ground that 
such a man is not ina proper frame of mind to weigh his act 
and come to a right decision about it; this is, however, 
subject to an exception in favour of pious gifts, for Katyayana 
says ‘what a man has given or promised for a religious purpose, 
whether in health or in sickness, must be given ; and if he has 
died without giving it, his son shall doubtless be compelled to 
deliver it'.** So we see that not only will a gift actually made 
for pious purposes be supported as valid, but even a promise 
made for such purposes will be enforced against the promisor, 
if he be living, and against his sons, if he be dead. The 
obligation thus cast upon the son to carry out the promise made 
by the father before his death has been supposed to contain 
the germ of a testamentary bequest and on the basis of such 
texts M. Gibelin has maintained that the Hindu will was of 
indigenous growth and not an European invention. However 
that may be, itis at any rate clear that the obligation so 
imposed upon the son was not regarded as a mere moral 
obligation, but as a legal obligation specifically enforceable 
by the king. 


e 

14. Svasthenartena vā dattam śrāvitam dharmakāraņāt/ 
Adattvā tu mrte dāpyas tatsuto nātra samSayah// Kat)ayana, 694. 
Dattam iti Stra deyam ity Apararkadhytapathah. 2 
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This brings us, by a natural transition to the question : 
How far is a voluntary promise enforceable against the pro- 
misor himself ? Mr. Mayne says that it is a general principle 
common to all systems of law that a voluntary prcmise cannot 
be enforced, though the voluntary act when completed is 
irrevocable ; it seems that this statement is not strictly 
accurate so far as the Hindu Law is concerned, for according 
to tHat system a promise made with a view to help the pro- 
misce in the performance of some religious or pious act which 
he has already begun is binding and enforceable as a debt due 
by the promisor. Thus Harita says ‘whatever has been 
promised in words, but not performed in deed with a view to 
help the promisee in the performance of some meritorious act 
isadebt both in this world and in the next.' ^ So also Katyayana 
says that ‘whoever having voluntarily promised a gift to a 
Brahmana for religious merit afterwards refuses to give, shall 
be made to carry out his promise as if it were a debt, and shall 
also be liable to punishment.’*® It is therefore clear that 
according to the Hindu Law, the promise of a gift, though 
voluntarily made, was enforceable as a debt when it was 
made either to a Brahmana for religious merit or with a view 
to help the performance of some meritorious act. Mr. Mayne 
says that ‘it is quite certain that no promise to confer a future 
benefit upon a priest, however holy, would be enforced by the 
secular courts.” That may be so, but then the courts would 
not be administering the Hindu Law as it is, but merely giving 
effect to a doctrine of the English courts of Equity erroneously 
supposed to involve a principle common to all systems of law. 
It will be seen that the Hindu Law does not lay down that 
every voluntary promise of a gift is enforceable ; 1t is when 
the gift is voluntarily promised to a pious Brahmana who 
counts upon such gifts for his subsistence, or svhen it is 
promised in furtherance of a pious act in which the promisee is 

15. Vacaiva yat pratijnatam karmana nopapaditam/ 
Rnam tad dharmasamyuktam iha loke paratra ca// . ^ 
In the above translation, l have followed the explanation given in the 
Viramitrodaya. 


T5. Svecchayà yah pratisrutya brahmanaya pratigraham/ . 
Na dadyad rnavad dapyah prapnuyat pürvasahasam// Karvayana, 642. 
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engaged, that the promise is declared enforceable by the court 
as if it were a debt incurred by the promisor ; and Gautama 
expressly enjoins that ‘a gift, though,promised, should not be 
made to an unrighteous man'.!* It seems to me that, under- 
stood in this limited sense, the rule of Hindu Law is not 
unreasonable or unjust ; on the other hand, to allow a man to 
create expectations without incurring any obligation to fulfil 
them can.hardly be regarded as just and proper, especially 
when the person who is lured by such false hopes is a p!ous 
Brahmana, or a person engaged in the performance of some 
meritorious act, who would naturally adjust his expenses with 
reference to the assurance received. There can be no doubt 
that such a conduct would, everywhere, be regarded as 
morally reprehensible, and the Hindu Law orly made the legal 
rule conform to the moral in recognising certain exceptions to 
the general rule that ‘a voluntary promise can never be 
enforced'. . 

You will remember that I have already pointed out that 
according to the Hindu sages, a thing promised to one is not 
fit to be given to another; you now see that in certain cases 
a voluntary promise may be legally enforced ; but you must 
not understand that a mere promise does, in any case, confer 
a title upon the promisee without an actual gift. Hence if a 
man gives to a person what he has promised another, the gift 
will not be invalid, and the thing cannot be recovered from the 
donee : although, under certain circumstances, the first pro- 
misee may pursue his remedy personally against his promisor 
and recover the equivalent of the gift from him on the principle 
already explained. This is not only clear on the general prin- 
ciple of transfer of ownership which 1 have already explained, 
but is also supported by the fact that even in those cases 
where a promise is declared to be binding, the obligation is 
likened to a debt, which indicates that the promisee has no 
title to the thing itself, but merely a personal right against 
the promisor. , 

I have so long dealt with the principles applicable to the 
case of a gift, and you will easily understand how most of 

17. Pratisruty2py adharmasamyuktaya na dadyat. G.D.S, 1.5.21. 
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them are equally applicable to the case of a sale. Thus, in 
order that a sale may be valid, it is necessary that the vendor 
should have full domigion over the property sold, that he 
should have full legal capacity to enter into the transaction, 
and that the transaction itself should be real, and not brought 
about by fraud, or coercion, orthe like. It is needless to 
reiterate these principles which have been fully explained in 
relatión to a gift, and it is also needless to impress upon you 
that such prohibitions, as are to be found in the Sastras but 
are not based upon any of the grounds indicated above, would 
generally be so interpreted as to make out that their viola- 
tion would not affect the validity of the transaction. In 
these respects, the rules laid down, and the distinctions set 
forth in the case of a gift would mutatis mutandis hold good in 
the case of a sale. I shall now proceed to discuss some supple- 
mentary rules having special reference to the Law of Sale. 

I have stated that a purchaser from a person who is not 
the owner cannot confer any title upon the purchaser although 
he might have bonafide belived that his vendor had a real title 
to pass. What then is to happen if the real owner comes for- 
ward and claims the thing? The procedure to be followed 
by a Court when a claim of. this description comes before it 
for adjudication is thus explained by Mitaksara: The claimant 
must in the first instance establish his title to the thing and 
explain how it got out of his hands. On his succeeding to 
prove a subsisting title, the purchaser will be called upon to 
produce his vendor, and when the vendor appears, the contest 
will go on between him and the claimant ; thereupon if the 
claimant succeeds in establishing his claim, then will he recover 
the property, and the purchaser will get back his price from 
his vendor who will also render himself liable to punishment 
from the king ; in the converse case, the unsuccessfel claim- 
ant will not only fail to get the property, but will himself be 
punished for bringing forward a false claim. If, however, the 
purchaser fails to produce his vendor, then he will not onty 
lose the property, but shail also be required to prove the 
bonafides of his purchase in order to exculpate himself. This 
rule, however,-4s subject to certain exceptions ; for? asKatyayana 

H.J.—6 - 
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has laid down, if the purchaser proves that he purchased the 
property from market overt or to the knowledge of king's 
officers, or openly from a place wħere the vendor cannot be 
traced, or the vendor is dead, then the claimant, although 
he is the real oivner, shall get back the property on payment 
of half its price to the purchaser.** These exceptions are 
justified on the ground that the owner loses half the, price 
because Somehow or other the property got out of his hands, 
and the purchaser loses half as he had the misfortune to 
purchase from one whom he cannot trace or produce 
before the covrt, although there could be no questien about 
the bonafides of his purchase, so that both being equally 
blameless and equally unfortunate, it is but meet that the loss 
should be equally distributed between the two. On the other 
hand, where the purchaser fails to prove the bonafides of his 
purchase, for instanc?, where he purchased in secret, without 
publicity, from doubtful character, at an inadequate price, 
or at an improper time, there he shall be liable to punisnment 
as if he were a thief, the presumption being that he must have 
purchased with the knowledge that there was something 
wrong about it. I need not dilate upon this subject any 
further, as I believe I have stated enough to show that the 
rules of Hindu Law upon the subject are on the whole well- 
considered and reasonable. I should, however, add that it 
was considered to be the duty of the owner to bring a theft to 
the knowledge of the king, and if he remained satisfied on 
merely getting back the property without bringing the matter 
to the notice of the king, he would render himself liable to be 
punished with a fine,!? a rule which is bassed upon the recog-— 
nition of the interest of the community as something distinct 
from the interest of the individual which it is the duty of every 
individual to subserve. 


4,18. " Vanigvithiparigatam vijnatam rajapurusaih/ 
Avijnatascayat krītam vikreta yatra và mrtah/ 
Svāmī dattvardhamulyam tu pragrhniyat svakam dhanam// 
: Kat. 641-227. 
19. Hrtam pranastam yo dravyam parahastad avapnwyat/ 
= Anivedya nrpe dandyah sa tu sannavatipanan// Y.S, II.172. 
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The next topic that deserves, a brief consideration is the 
rescission of sale. It often happens that after a purchase 
we beginto repent of the bargin either because the thing 
purchased proves to be worse than what we took it to be or 
because the price we paid appears to be too high ; the question 
is whether there ought not to be any remedy for it. On the 
one hand it may be said that one ought to take proper care 
before the transaction is completed and that once the bargain 
is struck there can no longer be any help for it; on the other 
hand, it seems to be very hard that in no case should the 
purchaser be allowed to cancel the purchase and get out of 
the transaction which he had concluded under a misconception 
about its nature and advantages. 

There can be no doubt that much may be said in support 
of the former view that a purchaser makes the purchase at his 
risk and should not be allowed to complain after the bargain 
is once concluded, but at the same time it must be observed 
that commercialism need not be the sole guiding principle of a 
commuhity and an actual hardship should be relieved in so 
far as it can be done without unjustly entailing equal or greater 
injury to others. It is therefore highly interesting to find 
that the Hindu Law attempted to reconcile the interest of 
private purchasers with the interest of trade by laying down 
certain rules which without sacrificing the certainty of trade 
by allowing excessive and belated interference with concluded 
transactions provided some protection against being entrapped 
into and held fast by hasty and incosiderate bargains. The 
rules were these: in every case the purchaser, unless he had 
previously examined the thing purchased with a view to 
ascertain their quality and approved of them upon such 
examination, was entitled to a certain period to examine them, 
and if within that period it was found that the thing was 
defective he could return it to the vendor and recover the 
price from him. The period allowed for examination was 
viewed according to the nature of the object sold ; thus three 
days were allowed for the examination of a fhilch-cow, five 
days for the examination of a horse, and seven days for that 
of precious stones such as pearls, diamonds and the like. If 
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however, the purchaser had before the purchase examined the 
thing to be purchased, and approved of it, then he could not 
afterwards complain and have the salg rescinded on the ground 
that there was a defect which had escaped his examination. *? 
You will observe that what has been stated above related to 
the rescission on the ground of discovery of defect after the 
completion of the purchase without previous examination, 
and the rule upon the subject does not seem to me to be “at all 
unreasonable or unjust ; those of you who have any doubt 
upon it will I hope think otherwise, when you will have more 
frequent occasions to purchase things like those mentioned 
above. Apart, however, from any examination or discovery 
of defect, the Hindu Law allowed a further indulgence to the 
purchaser; it granted him a period of grace within which to 
return the thing purchased, a sort of locus penitenti@, so to 
say, if he repented of the bargain and desired to rescind the 
sale ; the period allowed was, however, very short, being the 
first day to get back the full purchase money, and the second 
and third days to recover.?! It should also be mentioned that 
the right to return could not be availed of if the article sold 
had been soiled cr otherwise injured by use, although it might 
appear to have been defective.?? Considering, then, all these 
rules together subject to the limitations indicated above, it 
seems to me impossible to say that they do not deserve serious 
consideration, although I do not know of any other system 
of law in which similar rules have prevailed. 

I shall now say a few words about the completion of sale 
and the effect of non-delivery of articles sold.??* A purchase 


20. Kretà panyam parikseta prak svayam gunadosatah/ 
Pariksabhimatam krītam vikretur na bhavet punah//Narada, IX.4. 
21. Kritva müulyena yah panyam duskritam manyate krayi/ 
Vskretuh pratideyam tat tasminn evahny aviksatam// 
Dvitiye'hni dadat kretà mülyat trimsamSam aharet/ 
Dvigunam tu triiye’hni paratah kretur eva tat// Narada, 1X.2-3. 
22. Paribhuktam tu yad vasah krsnaripam malimasam/ 
< Sadosam api tat krītam vikretur na bhavet punah// Narada, IX.7. 
22a. Narada'defines the nature of that Vyavaharapada in the following 
way: 
"^ Nikriya panyarn mülyena kretre yan na pradiyate/ - 
Vikriyasampradanarm tad vivadapadam ucyate// Narada, VIII.1. 


- 
e 
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ordinarily becomes completed on the payment of the pricé, 
unless the payment is deferred by a special contract between 
the parties, the result, therefore, is that where the price has not 
been paid, the vendor is ffee to sell to another in the absence 
of a special contract to the contrary.?* When the sale has been 
completed by the payment of the price, the seller is bound to 
deliver the article sold to the purchaser, and on refusal will be 
compelled to deliver together with proper compensation. 
Various rules have been laid down for measuring the cOmpensa- 
tion in each case, of which the following may be Specially 
noticed ; if the price of the article has fallen down in the 
interval,o? then the seller shall be compelled to deliver the 
articles sold together with such compensation as will make up 
for the reduction in the price ; where, the price has remained 
constant, there nothing more than ordinary interest will be 
charged ; where, however, the price has gone up there the 
compensation will be measured by the profit which the seller 
has reaped after this improper refusal to deliver. "These rules 
are to be understood to refer to the case of a purchaser 
belonging to the same locality as the vendor; where the 
purcbaser has came from a different country with a view to 
send the article there, in that case the price that prevails in 
that country must be taken into account in measuring the 
compensation. 

As regards loss or deterioration of the articles sold while 
lying in the hands of the seller the law stands thus: If the seller 
did not deliver the article although the purchaser asked for 
their delivery, then any subsequent loss or deterioration, even 
if it arises from an act of king or an act of God over which the 
seller has no control, must fall upon him for the non-delivery 
was due to his default.** Conversely if the purchaser did not 


Note also the following verse of Narada for the meaningeof the word 
*Panya': 

Loke'smin dvividham dravyarn jangamam sthavaram tatha/ 

Krayavikrayadharmesu sarvam tad panyam ucyata// Ibid., VII. de 
23. Dattamuülyasya panyasya vidhir evam prakirtitah/ 

Adatte 'nyatra samayan na vikretur atikramah//  Nàárada, VII. 10. 

24. Rajadaivopaghatena panye dosam upagate/ 

"Haànir wikretur evasau yacitasyaprayacchatah// *€Y.S,II.256. 
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take delivery although the seller expressed his readiness to 
deliver, then any loss arising from an act of king or an act of 
God must be suffered by the purchaser, for it was he who 
defaulted in taking the delivery.?^ Of course, if the loss arises 
from some wiliful act of the seller, this rule will not apply and 
he will be reponsible for the same. It may be mentioned that 
when a thing is burnt by fire or stolen by thieves the loss ts 
generally regarded as one due to an act of God. So far the 
position is quite clear : The loss will fall upon the party owing 
to whose default the thing remained in the hands of the seller, 
except of course where the loss itself was caused by one of the 
parties to the transaction. A doubt, however, arises as to 
what should be the rule, when previous to the loss, there had 
been neither any demand for delivery on the part of the 
purchaser, nor any offer to deliver on the part of the seller. 
Viramitrodaya says that the text of Yajmavalkya, referred to 
above, makes the seller responsible when he had failed to 
deliver the thing sold upon demand from the purchaser, which 
indicates that in the absence of such previous demand, the 
seller cannot be held responsible for any loss or deterioration 
arising from an act of king or an act of God, but it then 
proceeds to quote without any apparent disapproval the opinion 
of the author of Smrticandrikd to the effect that where after 
the completion of purchase, neither ihe purchaser has asked 
for delivery nor the seller has offered to deliver the thing sold 
and it is lost or injured under those circumstances, there the 
loss will be equally divided between the seller and the puchaser 
in as much as owing to the negligence of the one to offer and 
of the other to demand delivery, there has been default on 
both the sides.?° 

It may be interesting to compare with these provisions 
some of the provisions of the Roman Law bearing upon 
similar qfiestions. According to the Roman Law also, a sale 


25. Diyamanam na grhnati krītam panyam ca yah krayi/ 

- Sa evasya bhaved doso vikretur yo 'prayacchatab/ Narada, VIII.9. 

| .. 26. Krayanantaram kretra na yacitarh vikretrà ca na samarpitam, 
T jata$ cauradyupadravas tatra dvayoh sama hanih, kretr-vikretror ubhayor 
| api yacanarpanasajthilyena saparadhatvat. Smpticandrika, 11, 514... — 
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does not become complete and the property does not pass from 
the seller to the buyer, until the buyer has paid the price to 
the seller, or satisfied him in some way or other, except where 
the seller has accepted the credit of the buyer in which case, 
the property becomes immediately the property of the buyer. 
You will find that so far, the Roman Law is in complete accord 
with the Hindu Law. The Roman Law, however, recognises a 
contract of sale, as distinguished from a completed safe and lays 
down that the contract is formed as soon as the price is agreed 
upon, although the title may not be transferred until the pay- 
ment of *he price; as a corollary from this, it further lays 
down, that from the moment of the completion of the contract 
on the parties having agreed on the price, all the risks attaching 
to the thing contracted to be sold falls upon the purchaser, 
although the thing has not yet been delivered to him; and 
similarly, he also becomes entitled to all the advantages which 
may accrue and be attached to that thing. Now, looking at 
these provisions as a whole, it does not seem to me that either 
in point of subtlety, or in point of reasonableness or logical 
consistency, the Hindu Law suffers from a comparision with 
Roman Law. 

I have stated that according to Hindu Law, a mere verbal 
agreement does not, in the absence of a special contract, 
preclude the owner from dealing With some orher intending 
purchaser. It is, however, otherwise, where the verbal 
agreement has been followed by payment of earnest money ; 
for in that case, it has been laid down, that if the intending 
purchaser refuses to complete the purchase within proper time, 
he shall forfeit the earnest money ; while on the other hand, 
if the seller refuses to complete the sale he shall have to return 
not only the earnest money, but also to pay an equal sum as 
compensation.?7  Couriously enough, these provisions com- 

27. Satyamkàrarn ca yo dattvà yathakalam na drsyate/ 
Panyam bbaven nisrstam tad diyamanam agerhnatah// — ^ 
r- Vyàsa, quoted in tie Sm.C, II, p. 220 
Satyamkdrakrtam dravyam dvigunam pratidapayet. Y.S, II.61. 
Atra panyadravyasyotsargah satyamkaradravyasyot sargo *bhimatah. 
" - Viramitrodaya, 
Vide here the commentry, of Vijnanesvara on Yōāj, II.61. Pras 
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pletely coincide with those of the Roman Law as modified by 
Justinian. It is stated in the Institutes of Justinian that ‘if 
earnest money has been given, then, whether the contract was 
written or unwritten, the purchaser, if he refuses tq fulfit it, 
loses what he has given as earnest, and the seller, if he refuses, 
has to restore double' and on this Mr. Sandars comments that 
*the arrae were either signs of a bargain having been struck, or 
consisted of an advance of a portion of the purchase money. 
Justinian gave these deposits a new character by making them 
the measures of a forfeit in case either party wished to recede 
from this bargain, it being open to either party to retract if 
if he chose to incur the forfeit.’ 

It now remains to me to close this lecture by pointing out 
that both in cases of gift and sale, the prior in time prevails 
for it has been said that ‘in all litigious disputes the subsequent 
act prevails, but in the case of pledge, acceptance (of a gift) 
and purchase, the prior act is more forcible'.?* The reason 
of this is quite plain, for once a transfer has been made the 
transferor has lost his interest and is quite incompetent to 
interfere with the right of the transferee.* 


28. Sarvesv arthavivadesu balavaty uttara kriyà/ 
Adhau pratigrahe krite pürvà tu balavattara// Ya/, 11.23. 
For interpretation on the same vide the Mitàaksarà on this verse. 


* For detailed discussion on the title of Law as Krayavikrayanusaya 
(Manu, VI1I.222, Kautilya's Artha$astra, I11.15.), which Narada splits 
into two tit'es as Vikriyasampradana (VIII) and Krityanu£aya (IX), vide 
P. V. Kane, History of Dharmasastra, III. 489ff. 





| LECTURE IV 


THE LAW OF PRESCRIPTION 


Prescription : adverse possession— Text of Yanjavalkya—Elements of 
prescription—Controversy : Mitaksara view—Usufruct is lost but not 
title—Ka/pataru ; Ratnakara; Smrtitattva and Smrticandrikad—Extinctive 
prescriptiOn : title also is lost—Bhabadeva's view— Doctrine of presump- 
tion-—Pradipkara's emendation— Criticism of the doctrine of extinctivc 
prescription—Vacaspati’s view—Apararka’s solution— Viramitrodayarecon- 
ciles the text of Brhaspati and Yajnavalkya—Comments upon the conto- 
versy—Similar controversy in European Jurisprudence. Sir Henry Maine 
—Influence of Canon Law—tThe speculative basis of prescription: a point 
of interest in France and Germany even now ;—not so in England.—The 
Hindu and Roman systems compared—Exceptions to the applicability of 
prescription their principle.—Similar exceptions in other systems—Posses- 
sion as evidence of title—Yàjfiavalkya. Hereditory possession: what 
it means—Ndarada—Vyasa—Apararka— Mitaksara—Conclusion—Similar 
doctrines in other systems—Savigny—Vattel—English Law—Littleton— 
Introduction of the presumption of legal origin—The first year of the 
reign of Richard I—Inconvenience of the rule—Presumption of a modern 
lost grant—Hindu and English Law compared. 


IN THIS LECTURE, I propose to deal with the Hindu Law of 
Prescription, or the effect of long possession without any 
opposition from the true owner. The plain meaning of the 
text of Yajnavalkya bearing upon this question seems to be 
that ‘he who sees his land being enjoyed by a stranger for 
twenty years, and his personal chattel for ten years without 
asserting his own right, loses them'.! You will observe that 
in order to have the effect mentioned by this text, the posses- 
sion must have been held by the stranger to the knowledge of, 
the owner, but without any protest or oppositi?n from him ; 


P d 
1. Pa$yato 'bruyato bhümer hànir virnsativarsiki/ 3 


Parena bhujyamanayah dhanasya daSavarsiki// Yaj. 11.24. 
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it is the concurrence of the presence of knowledge with the 
absence of opposition on the part of the owner that attaches 
to the adverse possession when it has continued for a certain 
length of time, the effect of extinguishing the right of the 
previous owner ; and either of these elements being wanting, 
the resulting consequence will not arise. It therefore, follows 
that, whatever the length of possession may be, it will be of 
no avail if the owner was not aware of it, or being aware, 
asserted his title, and opposed the possession of the stranger. 
You will also notice that the period required for ripening the 
prescription is longer in the case of immovable property than 
in the case of movables, being twenty years in the former case, 
and ten in the latter, a difference evidently due to the greater 
value and importance of land. These elements in the consti- 
tution of the rule being understood, the question arises, what 
is the effect? One thing seems to be clear, viz., that the 
effect spoken of is extinctive in its character as indicated by 
the word hani which means loss or deprivation ; words used 
in the texts of other law-givers to which I may have occasion 
to refer are also of similar import ; we may therefore take it, 
that by adverse possession of the requisite character, the owner 
loses, Orin other words, is deprived of something ; but the 
question is, what that something is. I may tell you at once that 
our jurists are not all agreed upon this point, and a remarkable 
controversy ful! of subtle distinctions, has clustered around it. 
J shall try to give you some idea of this controversy and of 
the differnt opinions that were maintained by the different 
jurists. 

The author of Mitaksara seeks to place a very narrow 
construction upon the text cited above, and the effect of 
prescription, according to him is very limited in its character. 
He argues that omission to assert one's title cannot legitimately 
be regarded as a cause of the extinction of that title ; similarly 
mere enjoyment, whatever its duration may be, cannot be 
regarded as a'source of title, since it is not recognised as such 
in popular usage, and a text of Narada has declared that ‘the 
king shall punish a person who enjoys another's, property 
without any title as if he were a thief, although he may have 
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done so for hundred years’.? He therefore concludes that the 
loss (hani) spoken of in the text means not the loss of the 
property itself, but of,the usufruct enjoyed by the person in 
adverse possession, so that the owner shall not be entitled, 
after the prescribed period, to recover the profits already 
appropriated by the person in possession whom he has allowed 
to do so with his eyes open and without any opposition ; but 
that the title to the properiy itself and the right to recover the 
same shall remain intact, since title cannot be lost by mere 
lapse of time in asserting it.’ 

On the other hand, the authors of Kalpataru, Ratnakara, 
Smrtitattva and Smrticandrika maintain that adverse posses- 
sion for the prescribed period and fulfilling the required condi- 
tions does extinguish the title of the owner so kept out of 
possession, not only to the usufruct but also to the property 
itself. They argue that there is no sufficient ground to limit 
the scope of the text by putting an unnatural and strained 
meaning upon its' words in the way indicated above ; when 
Mitáksarà admits that after the prescribed period the usufruct 
is lost to the owner, it may be asked— why is it so lost ? To 
this question there are two possible answers, for it may cither 
be said that the loss is the condign consequence of the owner's 
own fault in omitting to protest against the possession which 
was being enjoyed before his eyes or it may be advanced, that 
the text of the Sdstra being there, it is unnecessary to grope 
for any other basis than that furnished by the text itself ; 
now, as regards the former alternative, it may be observed 
that it does not sufficiently explain the rule, for, if the loss of 


2. Anáàgamarn tu yo bhunkte bahuny abdaSatany api/ 
Cauradandena tam papam dandayet prthivipatih// Narada, 1.87. 

3. Bhümer dhanasya ca phalahànir iha vivaksità, na vastuhanir nàpi 
vyzvahárahànih. Tatha hi nirakrosam virhsativarsopabhogad urdhvam 
yady api svàminyáàyatah ksetram labhate, tathapi phalanusarapam na labhate 
apratisedalaksanat svaparadhad asmac ca vacanat. Paroksabhoge tu vimsa- 
ter ürdhvam api phalanusaranam labhata eva, pa$yatah. iti vacanat. Pra- 
tyaksabhoge ca sakroSe, abruvatah iti vacanat. VirnSateh prak pratyakse 
nirakrose ca labhate, vimSatigrahanat....... Tasmat svamyupeksalaksa- 
mas\&Paradhad asmac ca vacanad viùśater ürdhvarh phalam nastam na 
labhate iti sthitafn. . Vijfianesvara’s com. on Yàj. 11.24. 
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the usufruct was the natural consequence of ihe owner’s own 
default in omitting to oppose the possession of the stranger, 
what is the reason, for fixing upon twenty years or ten years to 
entitle that consequence ? Did not the fault due to the owner’s 
own default exist even before the completion of the prescribed 
period, and, if so, how can the prescription be sufficiently 
explained from the reason of the rule wi.hout recourse to the 
authority of the text? It being then conceded that ultimhtely 
there can be no escape from falling back upon the authority 
of the text, the question arises whether we should interpret the 
the text according to its obvious and natural import, or turn 
and twist it with a view to make it fit in with a preconceived 
idea that property can not be lost by mere non-enjoyment, 
whatever its duration may be. The authors ‘mentioned above 
therefore maintain that an adverse possession of the nature 
described in the text already explained extinguished the title 
of the owner kept out of possession not only to the usufruct 
but also to the property itself. 

Between these two extreme views there are certain inter- 
mediate positions which may now be briefly indicated and 
explained. Bhabadeva maintains that adverse possession for 
the prescribed period to the knowledge of and without any 
opposition from the owner has the effect of raising a presump- 
tion that the owner must have abandoned the property, which 
being taken up by the possessor, he acquires a title to it by 
a sort of appopriation (parigraha) of a thing which is for the 
time without an owner. His conclusion, therefore, practically 
coincides with the last mentioned view, but it is arrived at in 
a somewhat round-about way, for, according to his contention, 
the extinction of title of the previous owner is not the direct 
result of adverse possession for the prescribed period suffered 
by him without opposition, but is the result of abandonment 
which is presumed from that adverse possession ; the loss of 
title, therefore, is, according to this view, inferential, the infer- 
enCe being propped up by the presumption of abandonment 
which, as it arises from the text quoted above, must be taken 
to be irrebuttable in its character. Pradipakara also accepts 
this view, but? with a little emendation ; he says that the 
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presumption arises from adverse possession extending over the 
prescribed period coupled with the impossibility of ascribing 
non-resistance to mere indifference or good naturedness of the 
owner, and the character of the presumption is that the owner 
has either transferred the thing to the person in possession or 
has abandoned it in his favour, it being unnecessary to select 
between the two. The real difficulties of this doctrine of 
irrebuttable presumption are why should the presumption at 
all arise, and at all events, why should it be irrebuttable? As 
Viramitrodaya very pertinently points out, ten years or twenty 
years is not toolongatime to be beyond all human recollection, 
and when nobody recollects any transfer in favour of the 
possessor, or any abandonment by the previous owner, the 
inference arises that-no such thing took place, since otherwise, 
it would have been remembered ; hence the presumptions, on 
which reliance has been sought to be placed by Bhabadeva 
and the author of Pradipa, do not really arise, and their 
doctrines cannot be seriously sustained*. If in order to escape 
from these difficulties, it becomes neccssary to say that the 
presumptions do arise, and they cannot be rebutted by reason 
of the text cited above, then is it not better to avoid the 
circumlocution, and say plainly that the loss of title rests solely 
on the authority of the text ? The doctrine of presumption, 
therefore, seems to be either untenable or unnecessary, and it 
can only serve as a specimen of the ingenuity displayed by 
Hindu jurists, in drawing fine distinctions in order to arrive 
at a desired conclusion. 

The real difficulty in the way of accepting the doctrine 
of extinctive or translative prescription arises from the view 
which seems to have been widely recognised that title cannot 
be extinguished by mere adverse possession without the consent 
or concurrence of the real owner; hence VijineSvara 
attempted to explain the text of Yajnavalkya by arguing that 
the loss (Ahani) spoken of there referred to the loss of the 


4. Smaürtakàale smartavyasmaranarupataya yogyanupalabdhya bhoktur 
agamabhavaniscaye pürvasvamina$ ca tyagabhavaniscay@ tadiyaparigraha- 
krtasvatvotpatti-purvasvamitvadhvamsay ubhay api kalpayitum asakyav iti 
matadyayam apidam atyayuktam. Viramitroda) a, Vyavaharaprakasa, p. 163. 
It may be noted in this context that the discussion on Bhukti by Mitramisra 
is most efaborateand scientific. Vide V»avahdraprakda§ga, pp. 152-167. 


SS 


ga. 





94 HINDU JURISPRUDENCE 


usufruct already enjoyed, but he does so, as I have already 
pointed out, by putting a somewhat strained interpretation 
upon the words of the text. Vacaspati endeavoured to 
dispose of the question in a somewhát different way ; the text 
of Yajnavalkya and similar other texts, he contended, were 
designed to point out the risk of indifference in asserting one's 
title to a property which is being enjoyed by another, and hence 
to impress upon the owner the duty of preserving with care 


the evidénce of his title by asserting it in proper time ; this view 


reduces the rule of prescription to a rule of evidence, but the 
obvious objection to it is that it renders the prescription of 
definite periods (ten years and twenty years) superfluóus, since 
it cannot be said that the risk is any the less before the 
completion of those periods. Š 

Apararka seeks to escape from these difficulties by main- 
taining that what has been laid down in the texts about tbe 
loss of property has been stated from the standpoint of 
positive law administered by the Courts, but it does not indi- 
cate the real direction which the property takes under those 
circumstances. This, he says, is supported by the text of 
Manu declaring that ‘if a person, not being an idiot or a minor, 
allows his property to be enjoyed by another, then his title to 
it breaks down and person in enjoyment succeeds in litiga- 
tion'* ; hence all that can be said is that after the lapse of the 
prescribed period the Court will not help the owner in getting 
back the property from the person in possession, but his title 
is not lost ; and if the person in possession, out of conscien- 
tious scruples or moral compunction, returns the property. 
title and possession again meet in the same individua!, and the 
original condition is restored. It will appear that Apararka 
thus reduces the rule into a rule of limitation of action, but 
he also has not consistently maintained the distinction between 
a rule of limitation which is meant for the guidance of the 
Court, and a rule of prescription which operates by extinguish- 
ing the title itself. 

5. Ajadas ced 2paugando visayas casya bhujyate/ 
Bhagnam tad vyavaharena bhoktà tad dhanam arhati// 


y Manu, VII 148. 
Vide here the Bhasya of Medhatithi for interesting discássions." 





THE LAW OF PRESCRIPTION 05 


There is a text of Brhaspati which lays down that ‘when 
a person has been in possession continuously for thirty years 
without any interruption that possession will not be afterwards 
disturbedi.?  Viramitrodaya reconciles this with the text of 
Yajnavalkya by holding that the rule of twenty years applies 
where the owner has not asserted his title in opposition to the 
person in possession, but the thirty years’ rule applies where 
in spite of verbal protest, the adverse possession has been 
continuously maintained. 

On perusal of the discussions which have centred round 
this remarkable controversy, one cannot but be struck by the 
splendid development of juristic ideas which they evince ; 
the arguments advanced display a clear conception of the 
problem, great logical acumen in drawing distinctions and 
dealing with them, and high moral standard which hesitates to 
invest the man in possession with ownership when that po- 
ssession had its origin in wrong. Sir William Markby there- 
fore betrays a very insufficient knowledge of the Hindu Law of 
Prescription when in a footnote in the chapter on Prescription 
in his Elements of Law, he somewhat superciliously observes— 
“Even in a system so title advanced as the ancient Hindu Law 
the advantages of a just title are recognised. The Mitaksara 
lawyers would allow a right to be gained in twenty years, but 
only if the party already held under a title which though 
defective was just’. It is apparent that Sir William Markby 
knew very little of the Hindu Law of Prescription, and that 
little not correctly, and yet we are sorry to observe that he 
could not introduce his casual observations without a fling 
upon the ancient Hindu Law. For this, however, we ourselves 
are partly responsible ; since, when foreign jurists, in spite of 
their many disadvantages have out of a pure spirit of research 
directed their attention to these subjccts, no matter With what 
success, we ourselves have simply looked on. 

As regards the controversy itself, it seems to me that the 
texts themselves laid down not merely a rule of limitation or a 
rule of evidence, but a rule of extinction of title by operation 


67 Adhyasanat samarabhya bhuktir yasyavighatini 
Trimsadvarsanyànya vicchinna tasya tam na vicamyet// : 
> Brhaspati, VII.28. 
= 
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of law. The text prescribing punishment for wrongful posse- 
ssion, although that possession may have continued for a very 
long time, is not really in conflict with the other texts laying 
down definite periods for extinction of title by prescription, for 
aman may be punishable for the original trespass even after a 
long lapse of time apart from any question regarding the civil 
rights of the parties and the civil remedies of the original 
owner. When, however, in course of time, the constructive 
period was followed by the critical period of Hindu Jurispru- 
dence, and the philosophical jurists who took up the discus- 
sions began to enquire into the theoretical basis of prescription 
they were beset with doubts and difficulties and in the result, 
different jurists tried to solve them in different ways. "The 
foundation of this difficulty is not far toseek, for, theoretically 
one might find it difficult to understand why an existing right 
should be destroyed by mere non-assertion of it for a 
certain length of time, or how possession, which was wrong- 
ful, could, by mere continuance, change its character and 
become rightful after a certain period. It is remarkable 
that a study of the modern European Jurisprudence discloses 
a similar controversy and a similar disinclination to regard 
title as capable of being totally lost through dispossession. 
Sir Henry Maine's remarks on this question are so instructive 
and interesting that I can not resist the temptation of quoting 
them here in extenso. ‘‘Prescriptions,” says he, ‘‘were viewed 
by the modern lawyers, first with repugnance, afterwards with 
reluctant approval.,,, This tardiness in copying one of the 
most famous chapters of Roman Law, which was no doubt 
constantly read by the majority of European lawyers, the 
modern world owes to the influence of Canon Law. The 
ecclesiastical customs out of the which the common Law grew, 
concerned as they were with sacred or quasi-sacred interests, 
very naturally regarded the privileges which they conferred, 
as incapable of being lost through disuse however prolonged ; 
and.in accordance with this view, the spiritual jurisprudence 
when afterwards consolidated, was distinguished by a marked 
leaning against Prescriptions. It was the fate of the Caron 
Law, when held up by the clerical lawyers, as d pattern to 
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secular legislature, to have a peculiar influence on first 
principles. It gave to the bodies of custom which were 
formed throughout Europe far fewer express rules than did 
the Roman Law, but then it seems to have communicated 
a bias to professional opinion on a surprising number of 
fundamental points and the tendencies thus produced progres- 
sively gained strength as each system was developed. One of 
the dispositions it produced was a disrelish for presumptions, 
but I do not think that this prejudice would have operated as 
powerfully asit has done, if it had not fallen in with the 
doctrine of the scholastic jurists of the realist sect, who 
taught that, whatever turn actual legislation might take, a 
right, how long so ever neglected, was in point of fact indestruc- 
tible. The remains of this state of feeling still exist. Wherever the 
Philosophy of law is earnestly discussed, questions respecting 
the speculative basis of prescription are always hotly disputed, 
and it is still a point of the greatest interestin France and 
Germany, whether a person who has been out of possession for a 
series of years is deprived of his ownership as a penalty for his 
neglect, or loses it through the summary interposition of law in 
its desire to have a finis litum". English lawyers do not seem 
to have been much perplexed by these theoretical difficulties ; 
the bent of English mind has always been practical and not 
speculative ; they make the law, and leave the philosophy of 
law to take care of itself. 

I may wind up this part of the, discussion by saying a few 
words upon the Roman Law of Prescription. Before Justi- 
nian’s time, the operation of possession in perfecting one's 
title was known as usucapio ; the periods provided for 
the operation of usucapion were very short, being one 
year in the case of movables and two years in the case of 
immovables within solum italicum ; moreover, to ave this 
effect, possession must have comnienced bona fide, and ex justa 
causa, i.e., in some recognised method of acquiring property 
insufficient to create title by reason of some gefect in fotm 
under the peculiar rules of Roman Law which required 
the peculiar ceremonies of mancipation for the transfer of Res 
Mancipi. 'The-necessity of showing justa causa and the shortness 

J.P.—7 . 
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of the periods prescribed for the operation of usucapion clearly 
prove that it was at first used as a rude device to escape 
from the embarassments created by a cgude system of convey- 
ance ; and hence when under Justinian’s legislation, tradition 
took up the place of mancipation, usucapion was also 
superseded by prescription with the periods for its operation 
considerably- lengthened : from one year to three years in the 
case of nxovables, and from two years to twenty years or 
ten years in the case of lands wherever situate, according as 
the adverse possession was held against a person present in 
the province or absent therefrom. Thus modified, the 
prescription under the Roman Law very much approached 
the prescription under the Hindu Law. There were, however, 
a few points of difference ; in the first place, the period 
laid down for the operation of prescription in the case of 
movabales was shorter under the Roman Law than under 
the Hindu Law; in the second place, the Hindu Law does 
not seem to have allowed the rule of prescription to operate 
against an absent owner who knew nothing about the adverse 
possession ; in the third place, where the possession had 
no bona fide beginning, a still longer period viz., thirty years 
seem to have been required under the Roman Law to ripen 
the prescription which went under the name of prescriptio 
longissimi temporis, a provision with which we may compare 
the rule of the Hindu Law that when the adverse possession 
was not free from verbal protest a period of thirty years was 
necessary to put a stop to future disturbance of that possession. 
On the whole, the two systems exhibit accidental resemblances 
of a striking character, and where they differ, I can not say 
that the Hindu Law suffers from comparison. As regards the 
theoretical difficulties of prescription, they do nct seem to have 
perplexed *the Roman Jurists who allowed usucapion to be 
transferred into prescription By the mandate of the legislator 
when the cumbrous formalities of transfer were swept away 
to fnake room fer simpler methods. 

Ishall now pass on to consider some cf the exceptions to 
the applicability of the rule of prescription. They are mostly 
summed up in*the text of Yàjfiavalkya which lays down that 
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the rule applies except in the the cases of pledges, boundaries, 
trust deposits, the wealth of idiots and infants, sealed deposits, 
and the property of a king, a woman, or a priest versed in the 
Vedas?. Tne principles on which these exceptions are based are 
not peculiar to the Hindu Law and similar exceptions are also 
to be found in other systems of Jurisprudence. Thus with regard 
to property entrusted to another by way of a pledge or a trust, 
so long as the pledge or trust continues there can be no prescrip- 
tion against the owner ; this is on the principle that derivative 
possession does not induce prescription, and although in the 
case of a pledge for custody (and not for use) and a trust 
deposit the pledgees and the bailee exceed their power in using 
or enjoying those things, still such enjoyment or use does not 
make their possession adverse against the owner who entrusted 
the things with them, the only difference that it makes being 
that he becomes entitled to compensation for the unauthorised 
use of his things in violation of the agreement. under which 
possession was derived. There can be no prescription against 
a minor or an idiot because he is unable to protect his own 
interest and should, therefore, be protected by the law. Similar 
protection is also afforded to women by reason, as the Mitaksara 
puts it, of their ignorance and want of forwardness (ajfdnad 
apragalbhyàc ca) with the exceptions made in favour of a King 
and a learned Brahmana, we may compare the maxim nullum 
tempus occurrit regi aut ecclesiae, and the Mitdadksard justifies 
them on the ground that the king by reason ofhis numerous avo- 
cations, and learned Brahmana by reason of his absorption in 
spiritual studies and consequent inattention to secular concerns 
of life may be unmindful of the possession held adversely 
against them, and should, therefore, be exempted from the 
operation of prescription. As regards the exception in the 
case of encroachment overstepping intermediate boundary, the 


7. Adhisimopaniksepajadabaladhanair vina/ 
Tathopanidhirajastrisrotriyanam dhanair api // Yaj. II. 29. a 
Vijiianesvara in his commentary has explained the significance of. 
each of the cases and he concludes in the following way: 
^ Tasmat adhyádisu sarvatropeksakadranasambhayat samaksabhoge 
nirakrosge ca na kadacid api phalahànih. 
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Mitaksara says that in as much as bounderies are easily ascer- 
tainable by reference to permanent boundary marks it is not 
unlikely that one may look with indifference upon an encroach- 
ment by the neighbour, and hence omission to protest should 
not entail the consequence which attaches itself to unexplained 
negligence in asserting one's claim ; you will understand that 
this explanation proceeds upon the view held by the Mitaksara 
that what.the owner loses by adverse possession is not the 
property itself, but the usufruct, and that the loss is a sort of 
penalty for the owner's laches in opposing the possession in 
proper time, so that any excuse for non-opposition will furnish 
a ground for not enforcing the penalty ; the explanation, 
however, may not seem to be adequate on the view that pres- 
cription is a cause of loss of title in the property itself, and it 
may be suggested that the real explanation may be that 
encroachment in neighbouring field by overstepping the inter- 
mediate boundary is calculated to be of such a fitful character 
that it may not often attract attention and is not always 
capable of prevention, so that such acts ought to be regarded 
as isolated acts of tresspass and should not be allowed to ripen 
into a prescriptive title. Besides these exceptions, it was also 
laid down that there could be no prescription when the poses- 
sion was permissive, being allowed through affection for a 
kindred or the like?; the reason is that in a case like this, 
possession can not be regarded as adverse. On the whole it 
may be safely asserted that the exceptions are all eminently 
reasonable, and they are founded on principles which have 
been adopted more or less in all systems of Jurisprudence. 
There is another question discussed in Hindu Law relating 
to the effect of long possession which is so very similar to the 
question so long discussed that it is not impossible for one to 
overlook the distinction between the two and coufuse them 
with each other. The question is this : possession, as far as it 
goes, is evidence of title, for in the absence of evidence to the 
contrary, it should be presumed that the man in possession is 
the owner of the thing possessed ; but in as much as it is 
not unusual to find possession without title, and title without 
8. Svaprityà tücyamànani na na$yanti kadacana. - z 


- ^ 
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possession, bare proof of possession does not ordinarily exclude 
an enquiry into the question of title: and if it can be shown 
by independent evidence that the possession is not founded on 
title, then ordinarily the title will prevail over such possession. 
The question, therefore, arises whether under any circums- : 
tances evidence of possession can supersede the necessity of an 
enquiry, so as to entitle the person in possession to rely upon 
it alone'as evidence of his title without recourse to any other 
evidence. This question has been answered by our law-givers, 
and I shall attempt to explain their position as briefly as 
I can. 

Yajnavalkya declares that ‘title preponderates over posses- 
sion unless the latter be hereditary'?. This means that ifa 
person proves his possession over a property, but cannot 
show how he acquired it, and another, although not in posses- 
sion, proves his title by showing that he acquired the property 
in some recognised way of acquiring ownership, such as sale, 
gift, etc., then the title so proved must prevail over possession 
unless such possession is shown to be hereditary, being in fact 
a continuation of ancestral possession. The exception made in 
favour of hereditary possession indicates that such possession 
supersedes an enquiry into title, but it raises the question what 
hereditary possession means. Now there are texts to the effect 
that in order to have the desired effect, possession must have 
continued through three generations in the past. So Narada says, 
that where possession has continued through three generations 
in the past including the father, it cannot be disturbed even if 
it was wrongful!? ; and according to a text of Vyasa, posses- 
sion extending over one generation means possession for 
twenty years, so that possession for three generations 


9. Azamo’ bhyadhiko bhogàd vina pirvakramagatat.  Yaj, II.- 27. 

Note here the clarifications in the Mitākşarā : 

Svatvahetuh pratigrahakrayadib agamah. Sa bhogad abhy adhiko 
baliyan, svatvabodhane bhogasyagamasapeksatvat. Yathaha Nàradah z 
Agamena viśuddhena bhogo yāti pramāņatām/ ^ 
Avisuddhagamo bhogah pramanyam naiva gacchati// Narada, 1. 85. 

10. Amyayenapi yad bhuktam pituh pürvatarais tribhih/ 
Na tác chakyam apahartum kramat tripurusagatam//^Narada, 1. 91. 
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means possession for at least sixty years.!! Apararka however 
cites an anonymous text which lays down that possession for 
one generation should betaken to extend over thirty-five years.' * 
The real significance of these texts is thus soughj to be ex- 
plained by the author of the Mitaksard; he says that the crucial 
distinction is between possession which had its begining within 
living human memory, and possession which extends beyond 
that, sq that possession extending over three previous genera- 
tions really imports possession from time immemorial; he 
argues that when , possession had its begining within living 
memory, it may not be impossible to show that it was not 
founded on any valid title, whereas in a case of immemorial 
use, you can not say that it had no valid origin, since that 
origin is not within living human recollecfion, and that being 
so in this latter case all further enquiry into the question of 
title is practically superseded, and nothing remains to be done 
but to support the existing possession as incontestable and 
incapable of being lawfully disturbed. This position is 
supported by the text of Katyayana which clearly explains the 
ground of the rule ; it says that in a case of dispute about 
land, where possession had its beginning within living memory, 
possession accompanied by title has to be sought after, but 
where it is extended beyond human memory, there in as much 
as it is impossible to be certain about absence of title, posse- 
- ssion descending through three generations must prevail! *. 
That mere continuance of possession through three genera- 
tions is not conclusive and is really meant to stand for a 
period beyond human recollection appears from the fact that 


11. Varsàni virns$atir bhukta svaminavyahata sati/ 
Bhuktib sā paurusi bhümer dviguna ca dvipaurusi// V)dsa, Q in Vir. 
12. Tripaurust ca triguna na tv ànvesya āgamah/ 
Varsani pancatrim$at tu pauruso bhoga ucyate// 
13. Ataś ca smaranayogye kale yogyanupalabdhya 4agamabhavaniscaya- 
sambhavad agamajnanasapeksasyaiva bhogasya pramanyam. 
s ^ Asmarte tu kale yogyAanupalabdhyabhavenagamabhavaniscay4sam- 
bhavat adaganiajhiananirapeksa eva sarmtato bhogab pramanam. Etad 
eva spastikrtam Katyayanena : 
‘Smartakale kriya bhimeh sāgamā bhuktir isyate/ Pes 
Asmárie' nugamabhavat kramat tripurusagata// Katyayana, 321. 
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under extraordinary circumstances this may be compassed 
within a much shorter period so as to take the case out of the 
reason of the rule as explained in the text of Katyayana cited 
above. The utmost extent of human life, and therefore the 
extreme range of human memory is said by, the Mitaksara, 
according to a text of the Veda, to be hundred years, but the 
real test must be understood to be furnished by the limits of 
living tuman memory which must be regarded in each parti- 
cular case. The conclusion therefore seems to be this ; under 
ordinary circumstances, mere possession does not exclude an 
enquiry into title, for possession may lie with one person and 
title with another ; where, however, that possession has des- 
cended through three previous ancestors, it was thought that 
to render proof of title was superfluous, and some lawyers 
laid down that such possession, even if shown to be wrongful, 
could not be disturbed ; this period was stated by some sages 
to cover sixty years, and there is one text, which, if genuine, 
would make it cover one hundred and five years. It was 
perhaps considered, as the text of Katyayana would seem to 
indicate, that when possession continued through three 
successive generations, it could very well be regarded as having 
its origin beyond living human memory. The Mitaksara then 
takes its stand upon the reason of the rule, and contends that 
mere passing through three generations is not necessarily 
conclusive, for it is not inconceivable that under extraordinary 
circumstances such a thing may happen within a comparatively 
short time ; hence it concludes that it is only when the origin 
of possession is lost in obscurity by reason of its having 
commenced beyond liying human recollection that enquiry into 
the question of title is superseded and possession, standing 
alone, justifies itself; for in such a case the presumption is 
that possession has, as a matter of fact, followed title. , 

J Even then it allows that such presumption is not absolutly | 
irrebuttable, a qualification which flows logically from the 
doctrine that possession is never an equivalent of title, but 
only presumptive evidence thereof; but this Concession to 
logical, consistency seems to be inconsistent with the text of 
Narada cited above, which shows that in suck a case, the 
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existing possession cannot be disturbed even it shows to be 
wrongful. On any view, the practical result is almost identical ; 
in a case where possession has come down from time. im 
memorial, it is not merely nine points, but ten points of title, 
and even when if had its origin within living recollection and 
enquiry into title is not therefore superseded, evidence of title 
being equally balanced, possession must prevail. 

I hope you will now understand why I have kept this 
discussion into the effect of enjoyment from time immemorial 
quite apart from the discussion into the effect of enjoyment of 
a particular character and for a certain definite period in 
extinguishing the title of the real owner. Apart from the 
doctrine of the Mitaksard School that in no case can possession 
for a definite period having its beginning within living recollec- 
tion extinguish the real owner's right to anything more 
than the usufruct already enjoyed, there is, even on a thorough 
recognition of the doctrine of extinctive prescription, this 
difference in principle between the two doctrines that enjoy- 
ment from time immemorial supersedes an enquiry into title 
by raising an almost irrebuttable (if not absolutely irrebuttable) 
presumption of lawful origin, while adverse possession for 
the prescribed period when it fulfils certain conditions 
operates by extinguishing the old title and thereby substituting 
a new title in its place. 

It will now be interesting to compare with this doctrine of 
Hindu Law, similar doctrines in other systems of Jurisprudence. 
Thus it will be found that the doctrine of immemorial enjoy- 
ment has been recognised in public law, and is thus stated by 
Savigny : ‘when a condition of things has lasted so long that 
the present generation never knew any other, and their fore- 
fathers knew ro other, then it must be assumed that this 
condition of things is so bound up with the convictions, 
feelings and interests of the nation that it cannot be disturbed’, 
Vattel in his Law of Nations subscribes to the same doctrine, 
when he says that in addition to ordinary prescription 'there is 
another called Immemorial, because it is founded on immemo- 
rial possession, the origin of which is unknown or so deeply 
involved in obscurity as to allow no possibility of proving 
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whether the possessor has really derived his right from the 
original proprietor or received the possession from another’. 

_ As regards the Roman Law,. Sir William Markby points 
out that ‘Savigny considers that in the Roman Law the princi- 
ple of time immemorial applied only to three kinds of rights— 
viae vicinales ; rights connected with the prevention of floods ; 
and rights connected with the supply of water. He seems to 
think that it was as being matters of public concern that the 
principle of time immemorial was applied to these rights. 
The notion of the Roman lawyers seems to have been that in 
regard to a thing cujus memoriam vetustas excedit, if the 
public*were interested in it, they ought to treat the case in the 
same way as if a /ex had authorised it. As regards the length 
of time which weuld be considered time immemorial, cujus 
contrarii non extat memoria. The contrarii memoria seems to 
mean a recollection of the time when no such right existed. 
If there is a memoria of this any presumption in favour 
of the right is excluded. And the result of the two passages 
in the Digest upon the subject appears to be that if any 
person comes forward and can say, either from his own 
recollection or from the information of others speaking 
from their own recollection that the thing was at one time 
illegal, the presumption will be excluded. But more ancient 
information than this as to any illegality would not be 
sufficient. One may ask why in the Roman Law, the 
doctrine of immemorial enjoyment was not applied to 
corporeal things ; I cannot answer the question with any 
amount of confidence, but I may be permitted to suggest 
that it was perpaps so, because the rule of prescriptio 
longissimi temporis would, on thirty years possession,- make 
the possessor completely secure against any future disturbance 
by the previous owner,so that recourse tothe goctrine of 
‘immemorial enjoyment’ would hardly be necessary in such 
a case, while under the Hindu Law by reason of the doubt 
which has existed regarding the recognition of the doctrine 
of extinctive prescription and also by” reason of the 
limitation under which alone it can be applied, the doctrine 
of ‘immemorial enjoyment” cannot be regasded as similarly 


a ee s e 
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superfluous. I may, however, venture to observe that the 
question of necessity or superfluity does not necessarily 
exclude considerations of “logical ə consistency, and the 
foundation of the doctrine of ‘immemorial enjoyment’ being 
what it is, I do not quite see how the Roman Lawyers could, 
with a strict regard for the underlying principle, limit its 
application to a few incorporeal rights. 

Turnireg now to the English Law, we find that it "was 
very early recognised that long continued enjoyment of 
an incorporeal right mec vi (peaceably) nec clam (openly), 
and nec precario (as of right) would establish the right. 
In explaining long enjoyment, Lord Coke says that it has 
reference to ‘the time given by law, which in England is the 
-time whereof there is no memory of man to the contrary’. 
Sri William Markby points out that Littleton identified 
prescription and enjoyment from time immemorial, that 
he did not base its operation upon the presumption of a legal 
title, and that he assumed time immemorial to mean the 
‘time whereof there was no memory of man to the contrary. 
The English Lawyers following Litileton also adopted time 
immemorial as the basis of their law ; but they at the same 
time (in this respect not following Littleton) adopted the 
principle that enjOyment from time immemorial was nota 
mode of acquisition, but only afforded a presumption of 
legal origin; but it so happened that shortly after the 
enactment of the Statute of Westminister in 1275, the English 
lawyers came to hold that nothing was beyond human 
memory which had its beginning since the time of Richard 1, 
A.D. 1189. The result was that the protection afforded by 
English Law to long enjoyment was very slender, and 
gradually as the time which had elapsed since the time of 
Richard F became longer ~and longer, the protection so 
afforded became almost shadowy and ineffectual. Hence 
the Judges, about the end of the eighteenth century, tried, 
by å sort of fiction, to afford an ample protection to long 
enjoyment, by introducing the presumption of a modern lost 
grant ; but it was,'at all events, as Sir William Markby ealls 
it, a clumsy legàl fiction which has now been almost, though 
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not altogether, superseded by the provisions of the Prescription 
Act, also, called Lord Tenterden’s Act, making the 
presumption of legal erigin conclusive after an enjoyment 
of twenty years, provided the enjoyment fulfils certain 
conditions which I need not here explain. ‘The Act’ says 
Sir William Markby, ‘does not make the prescription or the 
English Law any thing different from what it was before. It 
does not do away with the presumption of a legal origin. 
Nor does it even apply to all kinds of jura in re aliena, but 
only to those mentioned in the Act. The protection of other 
rights remains as before, and juries are still often gravely. 
asked to presume that grants have been lost which no one 
belives ever to have existed.’ 

This, then, is the condition of the English Law, and if we. 
compare with this the doctrine of the Hindu Law, which 
I have tried to explain above, it seems to me quite clear that 
the Hindu Law will not suffer from the comparison. It 
bases the protection afforded to long possession or enjoyment 
on a presumption of its legal origin, and then correctly traces 
the real foundation of the presumption in the continuity of 
the possession from time immemorial, then in determining 
what ‘time immemorial’ means, it does not fall into the 
error, if not the folly, of the English Law, of fixing upon a 
fixed point of time as the limit of living human recollection, 
although time flows, as it has always done and the distance 
from that fixed point increases every day, so that the 
protection sought to be afforded gradually dwindles away : 
then, again, in as-much as the principle on, which the rule is 
based is of universal,application, the Hindu Law does not 
limit its application to this orthat right, but allows it to 
have its full- scope and operation wherever the reason of the 
rule applies. After this short comparative review I Fave it to 
others to say whether the Hindu Law of Prescirption does 
not deserve the serious attention of every student of historical 
and comparative jurisprudence ; and whether, in many of 
its feaiures, it does not-compare very favourably with some of 
the-most advanced systems of Western law ; it is unfortunate 
that the subject has not, up to the present moment, been 
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studied with the proper amount of care ; otherwise, I doubt 
not, it would have demonstrated how wonderfully the influence 


of universal reason permeating hunian 


institutions bridges 


over the gulf of time and space, and produces similarity of the 
most extraordinary kind.* 


* It may be of interest to note here that the particular verse of 
Yajüavalkya (II. 24) has elicited critical discussion on adverse 
possession, specially with reference to the actualloss (hàni). Three 
theories are significant, namely, svatvahani—the theory of loss of 
property; vyavahdrahadni—the theory of loss of remedy; and 
phalahüni,—the theory of the loss of usufruct. These theories have 
been discussed in details with supporting śāstric texts by Dr. A. 
Thakur in his Hindu Law of Evidence (Calcutta, 1933), pp. 240-263. 
Vide also Kane, History of Dharmasastra IlI, Chap. XXI, pp. 317- 
329 for discussion on Bhoga (possession). 





LECTURE V : 
THE LAW OF SUCCESSION 


The scope of the present lecture—Ddya: what it means—According 
to the Miraáksaraá—According to the Ddadyabhagha—The two definitions 
compared—tThis furnishes one of the fundamental distinctions between 
the two Schools—Janmasvatvavdda contrasted to Uparamasvatvavada— 
Acquisition of ownership by birth, how far it extends—The distinction 
between umobstructed and obstructed heritage—The distinction has no 
place in the Ddyabhadga—To what kinds of father’s property does the 
peculiar Mitaksard doctrine apply ?—Mayne’s view—The Opinion criti- 
cised—Nature of son's interest in father’s ancestral property and’ in 
father’s own acquisitions—Father’s power of alienation without the 
concurrence of the sons—how far it extends—Self-acquired immovable 
property : Can the father alienate it at his pleasure without the con- 
currence of the sons ?—Conflicting texts: how they can be reconciled.— 
Decision of the Privy Council in Rao Balwant Singh vs Rani Kishori—The 
Decision considered—Power of father over ancestral movables—The 
Dayabhaga brushes all these distinctions aside— Father's power of aliena- 
tion under the Dayabhaga—Prohibitory texts do not affect the validity of 
the transaction— The positions summarised: Mitaksara—Ddayabhaga. 
Is there any recognition of son's right in father's property during his 
lifetime in the Dayabhaga—The position of the son compared to that of 
sui heredes in the Roman Law—Striking resemblances: What they seem 
to indicate—Distinction regarding the devolution of property on the 
death of a member of a joint family between the Ddyabhdadga and the 
Mitaksara Schools.—Ddyabhadga—Mitadksard—How far the difference 
can be deduced from the corresponding difference regarding the concep- 
tion of co-ownership in an undivided family—Severence of co-ownership 
as defined in the Dayabhaga—The Mirdksarad definition—The difference 
explained —Pradesikasvatvavada—Saámudayikasvatvavada—Relation of the 
doctrine of survivorship with the Miraksara and the Dayabhaga concep- 
tions of co-ownership—The transition from the conception of co- 
ownership to the course of devolution laid down in each School is natural ; 
but is it absolutely necessary ?—Raghunandana's criticism of the Daya- 
bhàga conceptions of co-ownership and partition—Srikrsna Tarka- 
lankara's view—Nilkantha adopts the JDayabhaàgha „conception of *co- 
ownership—Conclusions deduced from the above—Power of alienation 
of ag undivided co-parcener: difference between the Ddadyabhdga and 
the Mitaksard Schools—The Mitaksara view—Exception, to the restriction 
on alienation—Judicial departure from the strict Mitaksara view—The 
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right of a Dayabhadgha co-percener to alienate his own share explained— 
Texts to the contrary how reconciled—Srikrsna’s exposition of the Dd) a- 
bhaga view—Ground of the distinction between the two Schools—Can a 
Dayabhaga co-parcenar alienate the entire. joint property, or one éntire 
undivided property out of the joint property ?—Can such an alienation 
be regarded as partially valid 7—Amswer suggested by Vacaspati Bhatta- 
carya quoted by Jagannatha— The possition of cognates: Difference 
between the Mitaksaraá and the Dayabhagha Schools—The Mitaksara— 
The position of a daughter's son— Suggested explanation for the peculiar 
favour shown to him—The Dayabhüga ; the principle of spiritual benefit 
—Result of its application—Manu’s text: how explained and applied 
by Jimütavahana— Difference between the two Schools summarised—How 
far the principle of spiritual benefit is a guiding principle in the Dàya- 
bhaga law of successión : explained— The principle of rropinquity, the 
guiding principle of the Miraáksará law of succession—Is the principle of 
spiritual benefit ever recognised in the Mitaksara School?— Preference 
of agnates in other systems of Jurisprudence— Ihe Roman Law—Why 
the seeming anomaly involved'in the general preference of agnates was not 
keenly felt by the Miraksaraà Hindus—Innovation of the Bengal School 
explained—Mr. Mayne’s explanation considered— Ihe influence of 
Brahmanism ; how far it furnishes an explanation for the altered course 
of succession laid down by the Dayabhaága— Ihe gradual disruption of 
the old family system : how it explains altered cause of succession— 
Principles common to both the Schools—The exclusion of females unless 
admitted by Virtue of special texts—A corollary from the position of a 
female in the organisation of the ancient Aryan Society— Admission of 
sister in the line of succession by the Vyavahadramayukha—How the 
Bombay High Court has made room for other females—The course adop- 
ted by Madras High Court. Is it justified by the Miraksara ?— he con- 
clusion— The difference between the two Schools—Exclusion from 
inheritance. Grounds cf exclusion classified— The point of time at which 
the ground of exclusion must exist in order to lead to the exclusion— 
The position according to the Dayabhaga—According to the Mitaksara— 
Subsequent removal of disqualification : its effect — TI wo other principles 
often pronounced to be principles of Hindu Law-— Succession can never 
remain in abeyance—A logical deduction from the conception of succession 
—Difference from the Roman Law—An estate once vested cannot be 
divested—Neot a- special principle of the Hindu Law—Nor of universal 
application—Exceptions—the basis of the principle explained. 


THE SUBJECT of the present lecture is the Law of Succession. 
It will be readify understood that I do not propose to enter 
into a discussion of the details of the subject ; my only aim is 
to explain some of the fundamental principles which farnish 
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the key to the understanding of the law of succession as un- 
folded by the Miraksara and the Dayabhaga Schools ; these 
principles when properly understood, will elucidate how and in 
what respects the Mitaksard and the Daybhaga Schools differ 
from each other, and the elucidation of these differences will, 
I hope, clear up much that seems to be obscure to a student 
who, without being initiated into the secret which gives, as 
it were, an entrance into the interior of the shrine, mergly tries 
to gather as much information as he can by peeping from 
outside. Knowledge of isolated details so long as they are not 
deduced from and connected with their underlying principles 
is, however, as slippery as it is confusing, and it is better to 
have a firm grasp over a few fundamental principles than to 
collect mechanically a mass of disjointed details. 

I have used the word ‘Succession’ to describe the subject- 
matter of the present lecture, but, Iam afraid, that the word 
has been somewhat loosely used, since, as you will see, we 
shall have to deal not only with acquisition of ownership 
through kinship after the cessation of the interest of the last 
holder, but also with acquisition of ownership throuh the same 
source along with the last holder. Speaking generally, therefore, 
we may say that the scope of the present lecture is to deal with 
acquisition of ownership through kinship to the last holder 
independently of any voluntary act on his past designed to 
have this effect. 

The word used to denote property which has devolved upon 
a person in this manner is Ddya. The Mitaksara explains 
this terms as signifying ‘the wealth which becomes the property 
of another solely by reason cf his kinship to the owner'* and 


1. Dayasabdena yad dhanam svamisambandhad eva nimittad anyasya 
svam bhavati tad ucyate. Mitaksarà on Yaj. 11. 114. 

It may be noted in this context that the word daya has “been used 
several times in the Vedic literature in the sense of wealth or share. For 
the latter sense the Rgvedic passage: Sramasya dàyam vibhajantebhyzh. 
(X.114.10) may be cited. In the same text (ILI.32.4) the expression 
*éatadáayam' is likely to refer to:a person*having hundred fvariety of wealth). 
The passage of the Tairtiriyasarihità : Manub putrebbyo dayam vyabhajat 
(1.1.9.4) may be interpreted as having reference to heritage, a meaning of 
the word daya recorded in the Dharmaśāstra texts. Other Vedic reference, 
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the word ‘solely’ (eva) is intended to exclude the co-operation 
of any óther cause such as a gift or a sale on the part of the 
owner and to lay stress on „the fact that it is the relationship 
alone that determines the accrual*of ownership. The Daàya- 
bhaga, on the otherhand, defines the term as signifying ‘the 
wealth in which ' property, dependent of kinship to the former 


to the word ddya have been discussed in P. V. Kane's History of 
Dharmasastra, Vol. III, pp. 543-544; and in Dharmakosa, Vyavahara- 
kaànda, Vol. I, Part II, pp. 1120 ff. 

The Nighantu perhaps contains the oldest definition of daà»a in the line : 
- Wibhaktavyam pitur dravyin dayam ahur manisinah. (Quoted in the 
Smrticandrika, II, p. 597). A definition of the same by Brkaspati has 
been recorded in the Sarasvativildsa, p. 344 : 

Dadati dayate pitra putrebhyzh svasya yad dhanam/ 
Tad dayam......... // 1 
Vide also Brhaspatismrti. (Ed. Aiyangar) p. 195. 

The definition of dāya by VijianeSvara has been followed by a good 
number of digest-writers and commentators except those belonging to the 
Bengal school led by Jimütavahana. Devanabhatta refers to the traditional 
view according to which dàya refers to wealth that comes through father 
and the like and which is to be divided. He quotes the text of Samgraha- 
kara and Dhàre$vara and explains them : 

Vibhagarhapitradidvaragate dravye vrddhab dayasabdam Ahur ity 
arthah. Ata eva DhareSvarenaivam evoktam: *dàya$abdena pitrdvarà- 
matrdvaragatam ca dravyam evocyate iti...... Evan canyasambandhini 
dhane vibhagarhadayaSsabdo vartata iti Nighantukaroktam iti mantavyam... 
ata eva Samgrahakarah : 

Pitrdvaragatam dravyam matrdvaragatam ca yat/ 
Kathitam dayasabdena......... II 
Smrticandrikā, Vyavaharakanda, pp. 597-8. 
In the Sarasvativilasa it has been defined as the object which belongs both 
to the father and the son alike: Anena pitaputrasamudayavisayakam 
dravyam dayam iti samanyalaksanam. After making reference to the 
definitions by Bharuci, Apararka and others, he supports the same and 
observes: Tad eva samyak, dharmavibhage dravyavibhage "py anugatch. 
(p. 345). His discussion on the point is highly informative. The author 
exhibits boldness in his criticism of the definition even by Vijhanesvara 
and Asahaya (not traced in the edition of the Naradasmrti by Jolly) : 
Asahaya-vijüanayogiprabhrtinan tu yat svamisambandhad eva 
- nimittad anyasya svam bhavati tad dayasSabdenocyate iti, tan na 
sahante bharucyapararkaprabhrtayah, svatvahetünam krayadinam 
tallaksanadsambhavat. Na ca vacyam evakarena krayadayo ,yyuda- 
syante, kretari dayado cayam grhnatiti laukikaprayogabhavad iti. 
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owner, arises upon the cessation of his ownership thereof.’? On 
a comparison of the two definitions, you will observe that 
according to the Mitaksara, it is mot absolutely necessary that 
the ownership of a person must cease in order that his kinsmen 
may step into his shoes and acquire ownership.in his property, 
but that, according to the Ddyabhdaga, the cessation of the 
ownership of a person is a condition precedent to the acquisi- 


The text of Bharuci on the commentary of the Manusmrvi (X.115) 
contains the following definition: Dāyam pitryam jhatidbanam và. (Vide 
Bharuci’s commentary on the Manusmrti; Vol. J, the Text and Vol. II, 
the translation and the notes, creditably edited by J. D. M. Derrett. 
Franz Steifier Verlag Gmbh. Wiesbaden, 1975) It may be noted here for 
information that Medbatithi in his explanation of the same verse of Manu 
speaks of dāya as: anvayagatam dbanam. 

Màdhava in his Parz$arabhüsya just follows the definition presented 
by Vijüane$vara. P. 326. 

In this Fyavaharamayükha Nilakantha defines dadya as the wealth that 
is to be divided and which is not the wealth of the reunited members. The 
word ‘asamsrsta’ has been inserted in the body of the definition for ex- 
cluding such wealth as is lumped together in a business for profit: 
Asamsrstam vibhajariyma dhanam càyeh  Laàbhàdyarthasamsrstadhana- 
vyavrttaye samsrstam iti. Vanigbhir ekikrtya vibhajyemane dayabhàga- 
Sabcaprayogat. P. 93 (Edn. P. V. Kane). 

2. Tata$ ca pirvasvamisambandhadhinam tatsvámyoparame yatra 
dravye svatvam tatra nirüdho dayasabdah. 

By way of explaining the implication of the terms utilised -in the 
definition by Jimütavahana, Srikrsna Tarkalamkara, the celebrated 
commentator of the text has the following observations: ‘Kritadav 
ativyapti\ aranayadbinantam. Atra tu pürvass amity avivaksitam 
sambandhadhinatvasyaiva vyavartakatvat. Samtandhas ca $astrapra- 
ptaputratvadyanyatamah na tu kretrtvadih, krayasya sambandhadhinas- 
vatvam praty abetutvat kiatu krayadhinasvatvam praty eva tasya 
hetutvam. Vi manapatisvatvake dampatyasambandhadhinapatnisva- 
tvaSraye 'tivyaptivàrznàya tatsvamyoparme iti. Tatha ca tavad anyatama- 
sambandhadhinam sat yad pürvasvamisvatvanásajanyasvatvam tadvati 
dhane nirudho dayasabdah. e 

Dayabhaga (Ed. Bharata Siromani), p. 11. 
For detailed notes on the implications of each word in the definition as 
also other commentaries and sub-commentaries on the definition of Dasg 
by Jimütavahana vide the edition of the Dayabhaga by X*. N. Chatterjee, 
(Calcutta, 1976). 

This definition of Daya by Jimütavahana has been commented on by 
Mitramisra, a late follower of Vijüane$vara. In his words :* 

H. J.—8. 
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tion of ownership by his kinsmen by virtue of the relationship 
that exists between them. The difference between the Daya- 
bhaga and the Mitāksarā doctrines,e which forms one of the 
fundamental distinctions between the two schools governed 
by those two works, therefore, consists in this : according to 
the Dayabhaga, ownership to a person’s property by virtue of 
kinship to that individual arises only when that person’s owner- 
ship comes to an end which happens usually on his death, so 


Yat tu Jimütaváàhanena tadanuyàyinà Vyavaharatattvakrta ca 'diyata iti 
..daya$abda..ity uktam, tan na sundaram, nirüdhatvaàngylkare dayadadati- 
Sabdayor gaunatvopanyasanarihakyac sarvathavayavartharahitye hi 
nirüdhatvam. Na ca  yogarüdhatvam avayavarthataihasya svayam 
evopapanyasat. Gaunam avayavartham parikalpya tadangikarasya nis- 
prayojanatvam anyonyasrayatvam anubhav:virogho vyāgbātaś ca. 
*‘Tatsvamyoparama’ iti janmana)Di svatvasyopapadayisvamanatvad 
avyapakam. V) avaharaprak isa, p. 412. 

Incidentally the points raised in the context of Dāya in the Smrti 
candrika of Devanabhtta may be mentioned here : 

Kim punar dayakhyadravyam ity apeksite Nigantukarenoktam ‘vibhak- 
tavyam pitrdravyam dayam ahur manisinab' iti. Vibhagarhapitradi- 
dvaragate dravye vrddha dayasabdam ahur ity arthah. Ata eva Dhare- 
$§varenaivain evoktam—dayaSsabdena pitrdvaramatrdvardgatam ca dravyam 
evocyate iti. Casabdah sambandhyantaradvaragatadravyam api daya- 
Sabdenocyata iti sücanarthah. EvaSabdas tv anapannasvatvaripam iti 

arthah. - a ca ayuktah, àpannasvatvarüpasyaiva dravyasya pi'r- 
Dau panarat, Evañ canyasambandhini dhane Ss 
pec v iti mantavya Se 4 = 
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that before this, no one, however close his relationship to the 
owner may be, can claim to have acquired an owner's right to 
the property which still belongs to his relation. Heirship, 
according to the Dayabhtiga, is, therefore, succession in the 
strict sehse of the term by reason of kinship to the former 
owner, or to be more precise, of kinship to and survival of the 
former owner. According to the Mitaksara, on the other hand, 
there-are certain relations who, at the moment of their birth, 
acquire ownership in the property of their relations? so that 
the accrual of ownership does not, in their case, depend upon 
the cessation of the ownership of the previous owners, but they, 
along w^4th their relations, the previous owners, become co- 
owners of the same property. Thus, in their case, it may 
be said that it is their birth that is the cause of the accrual of 
their ownership, and hence this doctrine has been designated as 
Janmasvatvavada or the doctrine of acquisition of property by 
birth?, as distinguished from the Dayabhaga doctrine, which, 
for contrast, may be characterised as uparamasvatvavada or the 
doctrine of the acquisition of ownership upon the demise 
of the last owner. 

3. VWijüane$vara in his Mitaksara commentary has a long discussion 
on the point and for reference here only the relevant portions are being 
mentioned : 

He first discusses whe:her Svarva is determined exclusively by the 
Sastric precepts or through other agencies—'K irn £astraikasamadhigamyarn 
svatvam uta pramanantarasamadhigamyam’. By way of criticism of the 
first proposition Vijüane$vara observes: Laukikam eva svatvam lauki- 
karthakriyasadhanatvat vrihayádivat. Ahavaniyadinam hi Sastragamya- 
nam na laukikakriyasadhanatvam asti...... api ca pratyantavasinam adrsta- 
$8stravyavahárapam svatvavyavaharo dr$yate, krayavikrayadidarsanat. 
Kin ca niyatopayakarn svatvam Jokasiddham eveti nyayavido manyante. 

On the basis of the secular nature of Svarva this commentator argues 
in the following way: Lokaprasiddham eva svatvam ity uktam. Loke 
ca putradinam janmanaiva svatvam prasiddhataram napahnavgm arhati. 
VibhagasSabdas ca bahusvamikadhanavisa:o lokaprasiddhah nànyaciya- 
visayo na prahinavisayah; tatha utpattyaivarthasvamitvam  Jabhetety 
acaryah iti Gautamavacanac ca. Manimuktapravalanam ityadivacana 
ca janmarà svatvapaksa evopapadyate. Na ca pitàngahopattasthavara- 
visayam iti yuktam, na pita na pitamahah iti vacanat. Pitamahasya 
svarjitam api putre pautre ca saty adeyam iti vacanam janmana svatyem 


gamayati? Vijüane$vara's introductory note on the Zaj. Sari, II. 114. 
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You must, however, remember that even, according to the 
Mitaksara, the acquisition of property by birth is limited 
only to a very few relations, tiz., the son and other direct male 
descendents of the owner. The Mitaksara in speaking of the 
relations who thus acquire a co-ownership by their very birth 
makes mention of sons and grandsons, but the Viramitrodaya 
explains that the great-grandsons are also included in the same 
category, Beyond these the principle of acquisition Of co- 
ownership by birth does not extend, as regards other relations 
they succeed in the same ways as heirs under the Diyabhdadga 
School upon the demise of the previous owner. Upon this 
distinction between the two classes of relations is founded the 
Mitaksara classification. of Daya into the two divisions of 
apratibandha (unobstructed) and sapratibandha (obstructed). 
The classification is thus explained in the Mitaksara: ‘The 
wealth of the father or the paternal grand-father becomes the 
property of his sons or grandsons, in right of their being his 
sons or grandsons ; and that is a devolution of property not 
subject to obstruction. But property devolves upon parents, 
(or uncles) brothers and the rest, upon the demise of the owner 
if there be no male issue ; and thus the actual existence of a 
son and the survival of the owner, are impediments to the 
succession ; and on their ceasing, the property devolves upon 
the successor in right of his being uncle or brother. This is an 
inheritance subject to obstruction*'. The characteristic difference 
between the two classes is therefore this, that in a case falling 
under the former class title arises immediately upon the birth 
of the kinsmen so that nothing can impede its accrual, while, 
ina case falling under the latter class the accrual of title is 


4. Saca dvividhah—apratibandhah sapratiFandha$ ca. Tatra putra- 
nam pautrgnam ca putratvena pautratvena ca pitrdhanarn ca svam bhava- 
lity apratibandho cayah. Pitrvyabhratradinam tu putrabhave svamya- 
bhave ca svar bhavatiti sapratibandho dayah. On Y3j. II. 114. 

For clarification of these points vide the Subodhini sub-commentary : 

- "Ayam abhisanghib : vidyamanesu svamisambandhesu yasyavyavahitch 
svàmisambandhah tasya apratibandho dàyah, yasya vyavahi:ah svami- 
sambandhah tasya sapratibandho dayah. On Mit. on Yaj. Sam, II. 114. 

Vide also Vyawahadramayakha of Nilakantha, p. 93 and the Madana- 


ratnapradipa p. 321 for identical classification and interpretation. 
es 
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merely contingent upon the non-existence of an heir belonging 
to a superior class and the survival of the claimant on the 
demise of the previous owner» so that there being these 
impediments to the succession it cannot be said until the 
demise of the last owner whether the title jn question will or 
will not arise. You will at once understand that this distinction 
between devolution of property ‘subject to obstruction’ and 
“not Subject to obstruction’ has no place in the doctrine of the 
Dayabhaga School, for according to it neither the son nor any 
other kinsman acquires any title by birth, so that until an 
owner dies no one can say who will succeed to his property 
and, therefore, even the succession of the son is liable to 
be obstructed by the survival of the father; thus the result 
is, thatif you cheose to employ the expression ‘succession’ 
under the Dayabhaga School, it must always be regarded as 
sapratibandha (liable to obstruction)^. 

I have explained that according to the Miraksara, the son 
acquires co-ownership with the father from the moment of his 
birth. It may, however, be asked whether this is limited to 
the ancestral property in the hands of the father which has 
devolved upon him as unobstructed property from his paternal 
ancestors or dlso extends over other kinds of property of the 
father including property inherited by him from persons other 
than his paternal ancestors and his self-acquisition. Mr. 
Mayne says ‘that all property which a man inherits from a 
direct male ancestor, not exceeding three degrees higher than 
himself, is ancestral property, and is at once held by himself in 
coparcenary with his own issue. But where he has inherited 
from a collateral relation, as for instance from a brother, 
nephew, cousin, or uncle, it is not ancestral property ; 
consequently his own descendents are not coparceners with 
him’**. Similarly he maintains that property inhegited by a 
man from 2 female or through a female, not being ancestral 

5. Wide here the observations of Kamalakara in bivadatandava : 

Te sarvatra sapratibandhasyaiva dayasya sattvat rikthasamvibhagayor 
bhecabhavat Gautamavirodhat pirvoktayuktiviroéltan  mürkhà eva. 
Vide the Edn. of the text. Daya section only, by H. Chatterjee in Our 


Heritage, Vol. II. pt. II. July-Dec. 1959, p. 1. ff. 
5a. Mayne’s Hindu Law, p. 344. 
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property as explained above partakes of the same character as 
property inherited from a collateral ; and with regard to 
father's self-acquisition he eays that ex-vi-termini it does not 
belong to the co-heirs.^" Now, it seems to me that this state- 
ment of the Miraksara law is not strictly accurate, although 
the inaccuracy, such as it is, may not make much difference in 
the result. As I understand the Mitaksara, the right acquired 
by a son by birth in the property of his father is not ltmited 
to any particular kind of property, but extends over all the 
property of the father however acquired. Thus after an 
elaborate discussion on the maintainability of the doctrine that 
property arises by birth, the Mitàksaraà concludes that therefore 
(i.e. on the grounds already set forth) it is certain that property 
in the paternal as well as grand-paternal {paitamaha) estate 
arises by birth®. Now in this passage the separate mention cf 
paternal and grand-paternal (i.e. ancestral) estates as being 
both subject to the accrual of son's right by birth implies, that 
the son acquires his right by birth in all the properties of his 
father whether it be ancestral or not, and this conclusion is 
further strengthened by the fact, that in winding up the 
discussion, the Aitaksara says that ‘although property arises 
by birth in paternal as well as grand-paternal (ancestral) estate, 
we shall mention a distinctive peculiarity in dealing with the 
text ‘land acquired by grandfather etc.’, the peculiarity so 
promised to be subsequently stated being, that in regard to 
property derived from the grandfather, the father's right of 
free alienation is restrained by the co-equal co-ownership of 
the son, while in regard to the properties acquired by the 
father himself (whether by collateral succession or any other 


5b. ibid. p. 451. : 

6. Tasmat paitrke paitamahe ca dravye janmanaiva svatvam, tatl api 
pitur 4vaSyakesu dharmakrtyesu vacanikesu prasidadanakutumbabhar. ra- 
padvimoksadisu ca sthavaravyatiriktadravyaviniyoge sváatantrayam iti 
sthitam. Sthavare tu svarjite pitradiprapte ca putradiparatantryam eva, 
Sthavaram dvipadam caiva yady api svayam arjitam/ 
Asambhüya sutàn sarvàn na dànam na ca vikrayah// 

Ye jàtàh ye 'py ajata và ye ca garbhe vyavasthitah/ 
Vrttir te "pi bi kanksanti na dànam na ca vikrayah// = 
a ityādismaraņāt. 
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mode of acquisition) the son has no right to object to the 
father’s alienation but must acquiesce therein.” The distinction 
thus stated does not, as Mr. Mayne seems to think, indicate 
that the son's right by birth is limited only to the ancestral 
property in the hands of the father, but it ‘only shows that 
although the right extends over all the properties of the father 
yet the son cannot oppose an alienation by the father except 
in the case of ancestral property. This is made quito clear by 
the following passage in the Mitaksard: ‘consequently the 
difference is this: although he has a right by birth in his 
father's and in grandfather's property, still, since he is depen- 
dent on his father has a predominant interest as it was acquired 
by himself, the son must acquiesce in the father's disposal of 
his own acquired property ; but since, both have indiscri- 
minately a right in the grandfather's estate, the son has a 
power of interdiction (if the father be dissipating the property).'* 
it may be that this recognition of ownership in the son while 
he has no power to control the action of the father either by 
restraining him from alienating the property or by forcing 
him to come to a partition is not of much value ; still it is 
nonetheless important to have a clear and correct idea of the 
scope of the doctrine which 1 am so long seeking to explain, 
together with such qualification as it may be subject to. My 
conclusion, then, is that the right which a son acquires by birth 
in his fathers property is not limited to ancestral property 
alon>, but extends over the entire property of the father, 
although the extent of the right is not everywhere the same 
but depends on the nature of the property. 

What has been stated above with regard te the father's 
power of alienation without the concurrence of the son may 
suggest that the father is absolutely free to dispose of his self- 


acquired property in any way he likes, and that so ffir as the 

ancestral property is concerned he has no power of alienation 

except with the consent of the son. Both these propositions, 
, LJ 


e LIMEN 
7. Paitrke paitamahe ca svamyam yadyapi janmanaiva, tathapi paitrke —— 


pitrPapatantratvàt pitu$ carjakatvena  pradhanyat pitra viniyujyan.ane 


svàrjite dravye putrepanumatib kartavya paitamahe tu slvayoh svamyam è 


avisSistam iti nisedhàdhikaropy astiti viéesab. © ^ Mit. on Yaj, M. 121. M 


- 
a 
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however,.seem to require qualifica'ion, the first with regard to 
self-acquired immovables, and the second with regard to 
ancestral movables. As regafds the self-acquired immovable 
property of the father, you have observed that in ą passage 
which I have cited from the Mitākşarā it is stated generally that 
'since he is dependent on his father in regard to the paternal 
estate, and since the father has a predominant interest as it 
was acquired by himself, the son must acquiesce in the father’s 
disposal of own acquired property.’ This would seem to 
indicate that the father. can dispose of his self-acquired 
property, whether it be movable or immovable, in any way he 
likes, and the son must acquiesce in it. There is however an 
earlier passage which seems to lay down a different rule, for 
it is stated there that ‘the father is subject to the control of 
his sons and the rest in regard to the immovable estate, 
whether acquired by himself or inherited from his father or 
other predecessor, since it is ordained, 'though immovable or 
bipeds have been acquired by a man himself, a gift or sale of 
them should not be made without convening all the sons. 
They who are born, and they who are yet unbegotten, and- 
they who are still in the womb, require the means of support, 
no gift or sale should, therefore, be made’. There is thus an 
apparent conflict between these two passages, and the question 
is how to reconcile them. The most obvious way of reconcil- 
ing them is to read the special rule having relation to the 
father’s immovable property as an exception to the general 
rule regarding the father’s acquired property of all kinds, so 
that the father’s uncontrolled right of alienation will, on this 
interpretation, be restricted to properties other than immovable. 
This view seems to find support from the Viramitrodaya. lt 
says that ‘although the ownership of the sons and grandsons 
in the property of the father and the grandfather arises by 
birth alone, still by reason of the texts previously stated, the 
sons being dependent on the father, with respect to the father’s 
selfsacquired prpperty, and the father being entitled to 
superiority on account of his being the acquirer, the sons must 
give their assent to the disposal by the father of his self- 
acquired propefty excepting land and slaves, by reason Of the — 
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previously cited text, namely—‘immovables and bipeds' ete.’ 
In another passage it is pronounced that *of immovable 
property, whether ancestgal or s@li-acquired, the father may 
make gift and the like only with the consent of the sons by 
reason of the text previously cited, viz.—*Immovables and 
bipeds, although acquired by a man himself, shall not be 
gifted away or sold without the consent of all the sons'. It 
has, however, becn decided by the Privy Council in,the case 
of Rao Balwant Singh vs. Rani Kishori? that the passage in 
which the Mitaksard prohibits the alienation of his. self-acqui- 
red immovable property by the father without the assent of 
the sons merely lays down a rule, founded on moral and 
religious considerations, which carries with it no legal obliga- 
tion. Referring tò the apparent conflict in the Mitaksara, 
their Lordships observe that ‘all these old text-books and 
commentaries are apt to mingle religious and moral considera- 
tions, not being positive laws with rules intended for positive: 
laws’. It is, as their Lordships think, the most reasonable 
inference that the precepts in the Mita.J Sec. I, belong to the 
former class of precepts, and of sections 4 and 5 to the latter. 
Now I am quite free to admit that the text *Immovables and 
bipeds ete.” on which the Mitaksard relies in support of its 
position that a father should not dispose of his self-acquired 
immovable property without the assent of his sons has the 
appearance of being a moral or religious injunction, since the 
maintenance of children born and unborn. which is brought 
forward as a ground ‘for the prohibition seems to suggest that 
the precept is directory and not mandatory in its character. 
At the same time it may be pointed out that in chapter 
I, Sec. I, the AMitaksara specially refers to several directions 
relating to alienation of property and expressly declares that 
any violation of them will not in any way affect the validity of 
the transaction and explains the purposes for which they are 
introduced. This will appear from paragraphs 31 and 32 where > 
the AZitáksara discusses the formalities of aliengtion of imnfo- 
vable property to which I have already referred in my last 


^ i i d aoa n ta 
 -_- 


8. 251. A. 54; S. C. 26 AM 267. — badag 2023 
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lecture, agd from paragraph 30 which deals with the require- 
ment of the consent of separated kinsmen and points out that 
‘among separated kindred, the consgnt of all tends to the 
facility of the transaction, by obviating any fuiuge doubt 
whether they be-eseparated or united; it is not required on 
account of sufficient power in ihe single owner; and the 
transaction is consequently valid even without the consent of 
of the senarated kinsmen'. So it is abundantly clear thàt in 
writing chapter I, Sec. I, ihe author of the Mitüàksará was not 
unmindful of the distinction that exists between the rules 
‘intended for positive laws’ and rules not so intended, 
and in the very seciion he points out how several rules 
deducible from the texts of the Diarmasdstras should not be 
treated as ‘intended for positive laws’, and would not, if not 
complied with, affect the validity of the transaction. That 
being so, is it at all unreasonable to presume that if he had 
not considered it essential for the validity of the transaction 
that the sons shouid consent to the alienation of father's self- 
acquired immovable property, he would have expressly said 
so, just as he did in relation to the consent of separated 
kinsmen,  co-villagers, and neighbours? Moreover the 
expression used in the the Mitākşarā viz., ‘subjection to the 
control of the son and the rest (purradiparatantrya) to denote 
the limitation of father's power of alienation does seem to 
indicate a mere moral rule but a real limitation of power 
intended to have a legal bearing. It is, therefore, not at all 
clear that the way in which their Lordships of the Privy 
Council have attempted to reconcile the apparent conflict 
between the two passages in the Mitaksard is correct, and I 
am not sure that they have not departed from the strict 
Mitaksaraá law under a misconception that the distinction 
between aelegal rule and a moral or religious recommenda- 
tion was not quite familiar to it, a misconception which is 
all the more inexplicable because in the very section with 
whrch they were concerned (viz., chap. I, Sec. I) there is 
ample evidence to show that the distinction was fully recogni- 
sed and its importance clearly appreciated by the authore It 
may, however? be asked that if the consent of separated 
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kinsmen, co-villagers and neighbours be regarded as non- 
essential, why should the consent of the son with réference to 
the present question be not treated in the same light? It 
seems to me that there is a very reasonable answer to this 
question and it is this: the consent of separated kinsmen, 

co-villagers and neighbours could not be required on account 
of any sort of ownership that they could claim in the property 

to be transferred, for in fact they had none, and as the trans- 

ferer had thus full dominion over the property an alienation 

by him would on the principles, explained by me in the last 

lecture, pass a good title without that consent. The Mitaksara, 
therefSre, explains the requirement of the consent in these cases 

on the ground that it was cither required to give a greater 

publicity to the transaction or to prevent the possibility of a 
future dispute. The son, however, acquires by birth an interest 
in the property of the father, and this, as I have explained 
above, is not limited to ancestral property but also extends 
over the self-acquired property of the father apparently, there- 
fore, in the absence of any special ground the father cannot 
be said to have absolute dominion over his self-acquired 
property in as much as the son has, also acquired an interest 
therein from the moment of his birth. Hence, the consent of 
the latter to an alienation by the father of such property 
cannot, on ordinary principles, be regarded as non-essential, 
unless it be possible to assign some special ground for consi- 
dering otherwise. The Mitdksard however, says that in the 
case of self-acquired property of the father such a special 
ground does exist since by reason of the dependence of the son 
on him, and also in view of the predominant interest which he 
has in his self-acquired property, the son cannot oppose an 
alienation by him of such property, but should rather acquiesce 
therein. Now, it may be here observed that the .Mitdksard 
does not say that the consent of the son is not at all necessary, 
but points out that in as much as it is the duty of the son to 
give his consent in such a case, he cannot oppose the trangac- 
tion on the ground that his consent has not been obtained ; 

with regard to immovable property, however, a distinction 

may very wel! be drawn, and it may be fairly «ontended that 


- - 
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in as much as the Sdstras prohibit an alienation by the father 
without the son’s consent, the latter may legitimately withhold 
his consent to a dissipation by the father of his immovable 
property although he may have acqufred it himself, and by 
the reason of co-ownership which the son has acquited from 
his birth, this consent cannot be regarded as non-essential to 
the validity of the transaction. This position is further 
strengthened by the fact in the Mitaksara® as well as in the 
Viramitrotlaya the dependence of the father in making an 
alienation of immovable property, whether ancestral or self- 
acquired, is laid down in one and the same sentence and i: 
would be opposed to the well-known canon of construction 
that a word once pronounced can convey only one meaning! ? 
to maintain that it means one thing when the property is 
ancestral, and another when it is self-acquired, nay, the 
Viramitrodaya expressly declares that ‘with regard to immo- 
vable property, whether self-acquired or inherited from the 
father or the ancestor, the dependence on the sons is alike 
etc. * It should not be considered that the acceptance of this 
position would obliterate all distinction between self-acquired 
and ancestral immovable property in the hands of the father, 
for, apart from anything else, the son has a right to cali 
upon the father to come to a partition with regard to the 
latter property and not with regard to the former. 

Let us now turn to the case: of ancestral moveables in 
regard to which the proposition that the father has no right to 
alienate ancestral property without ihe consent of the son 
seems to require qualification. The qualification is founded 
upon the text declaring tuat ‘the father is master, even 
of all gems, pearls and corals; but neither the father nor 
the grandfather is so of the entire immovable property'.!? 


9. Sthüàvage tu svarjite pitcadiprapte ca putradiparatantryam eva. 
10. Sakrduccàritab Sabdah sakrdartham gamayati. 
11. Sthavaraddau tu sváàrjite pitradiparamparaprapte ca putràdipàra- 
tantrayam tulyam eva. Vyavahàraprakàsa, p. 419. 
12.* Manimuktapravalanam sarvasyaiva pita prabhuh/ 
Sthávarasya tu sarvasya na pita na pitamahah// 
Quoted in the Mit. Com. on Yāj. 11.414. 
Dayabhaga wrongly attributes thisto Yajnavalkya. Vide Dayabhaga; 11.22. 


- W^ 
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This seems to indicate that the power of the father over 
ancestral movables is only limited, as Mr. Colebrooke said, 
by his own discretion and by a sen$e of spiritual responsibility ; 
it has, however, been suggested that since Vijnane$vara, re- 
ferring to the father’s power of alienating such property says 
that although property in the paternal as well as grand- 
paternal (ancestral) estate arises by birth, still the father has an 
independent power in the disposal of effects other fhan im- 
movables for necessary acts of duty, and for purposes pres- 
cribed by texts of the Sastras such as gifts through affection, 
support of the family, relief from distress, and so forth?,! 9 
it should be taken that the father has no absolute power of 
disposing of movables at his own discretion, but only for the 
purposes, indicated in the above passage. The question is 
not free from difficulty. Jt may be said, on the one hand, 
that this would be putting a narrow construction upon the 
passage cited from the Mitaksara, for, the-purposes enumera- 
ied in that passage are merely illustrative, and they refer, 
as the passage stands, to self-acquired movables also, in 
relation to which the father's power of íree disposal cannot be 
possibly gainsaid. Moreover, it may be pointed out that the 
text does not impose any limitation upon the father's 
control over movables, and no limitation can possibly be 
deduced from it; and the Viramitrodaya in one place says 
without any qualification that as regards gems, pearls, etc., 
though inherited from the grandfather, the father alone has 
independence by reason of the previously cited texts, viz., 
ihe father is the master of ali the gems, pearls and corals etc. 
On the other hand, the text of Yàajnavalkya that the ownership 
of father and son is similar in land which was acquired by 
the grandfather, in a corrody, and in chattels (which belonged 
to him), and the commentary of the Miraáksaraá based on this 
text that since both (i.e., father and son) have indiscriminately 
a right in the grand-father’s estate the son has a power of 


13. Tasmat paitrke paitàmahe ca dravye janmanaiva svatvam tathaoi 
pitur àva$yakesu dharmakrtyesu vácanikesu prasadadanakutumbabharana- 
padvimdksadisu ca sthavaravyatiriktadravyaviniyoge Syatantryam iti - 
sthitam. ~ on Ygj. 11.114. 
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interdiction created a difficulty in adopting the above view, 
Under the circumstances the best way of reconciling these 
conflicting considerations is to hold that the father has the 
power of alienating ancestral movablés at his diseretion, but if 
he begins to dissipate them the son has the right to object on the 
basis of his co-equal ownership. The explanation of Nilakantha 
that the independence of the father in relation to gems, pearls 
and corals etc. relates only to ‘the wearing and other use of 
ear-rings etc.,! ** but does not extend to gift or other alienation’ 
is opposed to the Miraksara, and cannot be held to coníain 
a correct exposition of the Mitākşarā view. 

The Dayabhaga, however, brushes all these distinctions 
aside by holding that the father, so long as he is alive, is the 
absolute owner of all his property whether. ancestral or self- 
acquired, and the son does not acquire any ownership by his 
birth but only upon the extinction of the father's ownership 
either by his death or in any other way. The absolute owner- 
ship of the father being thus established, it follows on the 
principles which I have explained in the last lecture, that he 
can alienate his property at his discretion, and the texts which 
seem to require the concurrence of the sons or of anybody else 
in certain cases are all explained as laying down mere moral or 
religious injunctions. Thus after maintaining that the consent 
of divided or undivided kinsmen required by the text of 
Vyasa in the alienation of immovable property is merely 
directory and its absence does not invalidate the transaction, 
Jimutavahana goes on to say ‘‘so likewise other texts such as 
though immovables and bipeds have been acquired by a man 
himself a gift or sale of them should not be made by him with- 
out convening all the sons" must be interpreted in the same 
manner. For here the words ‘should be made’ must be under- 
stood. Therefore, since it is denied that a gift or sale should 
be made, the precept is infringed by making one. But the 


13a. Yat tu, ma2nimuktàá ....tad kundalanguliyakadharanadavy eva pituh 
svatantryamatrartham, na tu danadau na và putrotpatteh svatvakargnatva- 
nivrityarihanm. e Vyavahadramayikha, p. 91. (Eda. Kane) 
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sift or transfer is not well; for a fact cannot be altered by a 
hundred texts’’.** : 

Tosum up ihe discussfon, we find that according to the 
Mitaksar@ the son, upon his birth, acquires an interest in the 
property of his father, whether it be ancestral Or self-acquired ; 
with regard to ancestral property, ihe interest so acquired is 
so far equal to that of the father, that it entitles him to call 
upon the father to come te a partition, and with regard to 
immovable property it gives him the further right to control 
an alienation by the father without his consent. According 
to the Dayabhüga, on the other hand, the son does not become 
co-owner with father during his lifetime, since his ownership 
arises only upon the extinction of the father’s ownership ; he, 
therefore, cannot compel the father to partition the property 
with him, and the latter is free to give or sell the property 
without his consent. 

Does the Dayabhaga, then, recogRise no interest what- 
soever in the son in the father's property before succession 
opens out to him on the extinction of the fathers ownership 
either upon his demise or otherwise? Ii appears that, even 
according to the Dayabhaga, the father may, at his option, 
divide his property among himself and his sons, and in doing 


14. Na ca. 
Sthāvarasya samastasya gotrasadharanasya ca/ 
Naikah kuryat krayamr daànam parasparamatam vina// 
Vibhakta avibhakta va sapindab sthavare samah/ 
Eko hy anisah sarvatra danadhamanavikraye// 

-etad Vydsavacanadvayena ekasya vikrayadanadyanachikara iti vacyam, 
ya:hestaviniyogzarbatvalaksapasya svatvasya dravyantara ivairapy avisesat. 
Wyasavacanam tu  svàmitvena durvrtta-purusagocaravikrayadanadfna 
&utumbavirodbat adharmabhagitajnapanartham — nisedharupasm na tu 
vrkrayadyanispattyartham. Evan ca. ^ 

Sthavaram dvipadam caiva yady api svayam arjitam/ 
Asambhüya sután sarvan na dànam na ca vikrayahb// 
ity evam adikam tad apy evam eva  varnaniyam. Taiba hi 
kartavyapadam ava$yam airadhyaharyam. e. a . 
Tena danavikrayakattavyatanisedhat tatkaramat vidhyatikramo bhavett 
ma tu qanadyanispaitih, vacapaSatenapi vastuno’nyathakaranasakteh. 
e : Dayabhaga. Shap Ji. 27-30. 
Jimütàvahana in support quotes a text of Narada, (XIII. 42-43). 





128 HINDU JURISPRUDENCE 


so, although he may distribute his self-acquired property im 
any way he likes, he cannot make an unequal distribution 
among his sons, of the ancestral immovable property, corrody 
and slaves, and he ‘cannot also withhold them altogether from 
the sons by refysing to give them any share whatsoever or by 
retaining more than a double share for himself. Thus referr- 
ing to the text of Yajnavalkya, ‘Fhe ownership of father and 
son is similar in land which was aquired by his father, and in a 
corrody and in chattels,!^ Jimütavahana explains that chattels 
must mean slaves,!* and goes on to say that *'the meaning of 
the text may be as set forth by Dhare$vara, ‘a father, occupied 
in giving allotments at his pleasure, has equal ownership with 
his sons in the paternal grandfather’s estate. He is not 
privileged to make an unequal distribution of it, at his choice, as 


15. Bhür yà pitamahopatta nibandho dravyam eva vā/ 

Tatra syat sadr$am sy 4myam pitub putrasya caiva hi// Yaj. II-121. 
Vijnane$vara explains mibandha as: 

Nibandhab  ekasya  parmabharakasyeyanti parnàni, tatha ckasya 
kramukaphalabharasyeyanti kramukaphalanityady uktalaksanah. 
Dravya: dravyam suvarnarajatadi. 

Jimütavahana explains mibandha as: Kartikyam kartikyam idam 
Gasyamiti yan nibandham. Dayabhaga, M. 13. 

Nanda explains: INXibandho nama ekasyaitaddinam ārabbya iyad 
annadi asmai deyam iti rajadatto vrttiviSesab. on Visnusmrti, XV IT. 2. 

Vijüane$vara explains the meaning of the verse of Yajnavakyla as: 
Bhuth...... yat pitamahmahena pratigrahavijayadina labdham tatra pitub 
putrasya ca svamyam Jlokasiddham iti krtva vithago’sti. Hi yasmat 
tat sadrsam samanem, tasman na pitur icchayaiva vibhago napi pitur 
bhagadvayam. 

Jimitavahana has his own concept on the interpretation of the 
verse : 

Tasya niravadyavidyodyotena dyotitas tattvatto’yam arthah—yatra 
dvayor bhrgtror jivatpitrkayor apraptabhagayor ekah putram utpadya 
vinasto'nyo jivati, anantaram pita mrteh, tatra putra eva taddhanam 
prapnoti atisannikarsat tadartham sadrsam svāmyam iti vacanam. 
yatha paitamahadhane pitub svamyamM tathaiva tasmin myte tatputranam 
api’ na sannikagsaviprakarsabhby4am ko'pi visesah parvanavidhina 

Sdadánena dvayor api tadupakarakatvavisesad ity abhiprayah. 
P Dayabhaga, Ai. 9. 

16. Dravyara*bhüsahacaryad dvipadam abhihitam. Dayabhaga, II. 14. 
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he is in regard to his own acquired wealth.’7 So Visnu'!® says, 
‘‘whena father separates his sons from himself, his will regulate 
the division of his own acquired, wealth. But, in the estate 
inherited from the grandfather, the ownership of father and 
son is equal. This is very clear. When the father separates his 
son from himself he may, by his own choice, give them greater 
or less allotments, if the wealth were acquired by himself ; but 
not so, if it were property inherited from the grandfather ; 
because they have an equal right to it. The father has not in 
such case an unlimited discretion". From these and other 
passages it is perfectly clear that although Jimutavahana 
repudiatéd the theory that property arose from birth, he 
allowed to the sons at least so much interest in ancestral 
property as would.place a restraint upon the unlimited discre- 
tion of the father in distributing that property, if he, at his 
option, chose to distribute it. Referring to this restraint Mr. 
Mayne observes that ‘‘in the very chapter in which he 
(Jimutavahana) lays down that the absolute ownership of the 
father enables him to deal with his ancestral property as he likes, 
he also lays down that if he chooses to distribute it, he must 
do so upon the general principles of equity, and cannot even 
for himself, reserve more than a double share. He affirms for 
one purpose the very ownership by birth which he denies for 
another'. It may, perhaps, be going too far to say that the 
recognition of this restraint upon the father's absolute discretion 
in distributing ancestral property amounts to the admission 
ofa qualified ownership in the son in respect of such property 
even during the lifetime of the father, for to speak of owner- 


17. Ayam vā Dharesvarapuraskrto vacanarthah ; icchaya 
vibhagadanapravrttasya pituh paitamahadhane sadrsam svamyam, putraih 
saha na tatra svoparjitadhana iva nyünàdhikavibhagam icchatah kartum 


arhatiti. Dayabhaga, M. 15, 
18. Pita cet putran vibhajet tasya sveccha svayam  urpaátte'rthe 
pitaputrayos tulyam svamitvam. Visuusmrti, XXI. 1-2. 


Jimütavahana explains: Idam suvyaktam, yadi pita putrán vibbajati 
tada svopatte’rthe pnyünàádhikavibbagzm  svcecchayàa pyirebbyo dedyàt. 
paitamahe tu naitat yasr.at tatra tulyam sváàmitvarn, na punah pituh 
svacchandavrttita. - Dayabhaga, Il. 17. 

Vide | here the commentary of Nandbbandila onthe Visn®smrti XVII.1-2. 

H.J.—9 
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ship without the least right of enjoying the usufruct except at 
the option of another may seem to involve a contradiction in 
terms. It may, however, be said without any impropriety that 
the limits imposed upon the absolute discretion of the father 
in distributing the ancestral property in any way he likes to 
the- prejudice of the sons show that the Dayabhaga admitted 
that they had an interest in that class of father’s properiy even 
during his life time which might be of importance “under 
certain contingencies. The position thus accorded to the sons 
may be compared to that of sui heredes under the Roman Law ; 
they were children and grand-children in the power of the 
deceased who on his death became sui juris, and with regard 
to them, it is stated in the Institutes of Justinian, that they are 
sui heredes **because they are family heirs, and even in the 
lifetime of their father, are considered owners of the inheritance 
in a certain degree’’.t® It may also be remarked that just 
as under the Roman Law grand-children cannot be regarded 
as sui heredes unless their father had ceased to be suus heres, 
in the life time of his father, having been either cut off by 
death, or otherwise freed from paternal authority, so under 
the Dayabhaga law also, the grand-sons cannot claim to share 
the inheritance with their uncles unless their father has died or 
otherwise become incapable of inheriting during the litetime cf 
his father. Resemblances like these are so startling and there 
are so many of them to be found in almost all the different 
branches of jurisprudence that one often wonders how they 
came about, unless the ancestors ofthe two people (the Romans 
and the Hindus) had at one time, inhabited the same country 
and been governed by the same institutions which they carried 
with them in their migration to shape the further development 
of their legal ideas. Comparative Jurisprudence, when pro- 
perly stgidied, thus supports the conclusions of comparative 
Philology, and it is because the Hindu Jurisprudence has not 
been studied with that amount of care which has been 
bestowed upon the study of Sanskrit language, that we do not 


as yet possess Sufficient materials to guide our researches and 


help us in our conclusions. 
19. Institutés Lib, Il. Tit. P. XIX. 2. ^ 


2 


.* 
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I will now turn to the next great distinction between the 
Mitaksara and the Dayabhaga Schools. This relates to the 
devolution of property eon the death of a member of a joint 
family. According to the Dayabhaga the position of a deceased 
owner as the member of a joint family does not make any 
difference whatsoever for the purposes of succession to the 
property left by him as a part of the joint family property ; 
the person who is entitled to succeed will be determired in the 
usual way, and as regards that it would have made no 
difference if instead of being a member of an undivided joint 
family he had been separated form his co-parceners before his 
dea.h. The Mitaksara law, however, proceeds upon entirely 
different principles. According to that system to quote the 
words of Mr. Mayne, ‘there is no such thing as succession, 
properly so called, in an undivided family. The whole body 
of such a family, consisting of males and females, constitutes 
asort of corporation, some of the members of which are 
co-parceners, that is, persons who on partition would be entitled 
to demand a share, while others are only entitled to main- 
tenance. In Malabar and Canara, where partition is not 
allowed, the idea of heirship would never present itself to the 
mind of any member of the family. Each person is simply 
entitled to reside and be maintained in the family house, and 
to enjoy that amount of affluence and consideration which 
arises from his belonging to a family possessed of greater or 
less wealth. As he dies his claims cease, and as others are 
born, their claims arise. But the claims of each spring from the 
mere fact of their entrance into the family, not from their taking 
the place of any particular individual. Deaths may enlarge the 
beneficial interest of the survivors, by diminishing the number 
who have a claim upon the common fund, just as birth may 
diminish their interests by increasing the number of claimants. 
But although the fact that A as the child of Bintroduces him into 
the family, it does not give him any definite share in the 
property, for B himself has none. Nor upon the death of B 
does he succeed to anything, for B has left nothing behind 
him te succeed to. Now in every part of India where the 
Mitaksard prevails the position of an undivided family is 
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exactly the same, except that within certain limits each male 
member has a right to clajm a partition, if he likes. But 
until they elect to do so, the próperty continues to devolve 
upon the members of the family for the time being’ by survi- 
vorship and not by succession. The position of any particular 
person as son, grandson, or the like, or one of many sons or 
grandsons, will be very important when the time for partition 
arrives, because it will. determine the share to which he is then 
entitled. But unti! that time arrives he can never say—I am 
entitled to such a definite portion of the property ; because 
the next year the proportion in which he would have a right 
to claim on a division might be much smaller, and the year 
after much larger, as births or deaths supervene'.*? The 
above extract contains a clear exposition of the devolution of 
joint family property under the Mitaksara Law upon the death 
of one of its members. The difference between the Dayabhaga 
and the Mitaksara on this question being thus understood, 
let us see how far it can be deduced as the logical result of 
the corresponding difference between the Dayabhaga and the 
Mitaksara conceptions of co-ownership in undivided property. 
This difference will be made evident from a comparision of 
the definitions of partition or severence of co-ownership 
(vibhaGga) as given in the Daáyabhaga and Mitaksara respectively. 
The Ddyabhaga defines partition in the following manner : 
*Partition consists in manifesting (or in particularising) by 
the casting of lots or otherwise a property which had arisen 
in lands or chattels, but which extended only to a portion of 
them, and which was previously unascertained, being unfit for 
exclusive appropriation, because no evidence of any ground 
of discrimination existed. Or partition is a special ascertain- 
ment of property, or making of it known (as inhering in a 
particular share with reference to a particular person)".?? 
20. Mayne, Hindu Law, p. 333. 
4:21. Jimütavahana after critically analysing different meanings of the 


term vibhadga, Fas taken up the definition of vibhàga by Mutadksara 
without of course, mentioning by name. Thus he argues in the following 
way : = 

Nasu kim “dayasya vibhago vibhaktaévayavaivam yad va dayena saha 
vibbago' samyuktatvam na tàvat  pürvab  dàyavinásapatteb, nāpi 
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The Mitaksara, on the other hand, says that ‘‘Pastition (or 
severence of co-ownership) is the adjustment of diverse rights 
reparding the whole, by distributing them or particular por- 
tions of: the aggregate."?? The difference between the two 
views, therefore, consists in this: according to the Dayabhaga, 
each of the undivided co-parceners has ownership, not over 
the entire joint property, but only over particular portions 
thereof which becomes manifest when upon partition these 
several portions are specifically allotted to the several co-parce- 
ners so that at no time does the ownership of one among 
several co-parceners extends over the whole of the joint pro- 
perty, but it always extends over a part, unascertained and 
undefined before partition and ascertained and particularised 
after it. This doctrine is therefore known as pradesika- 
svatvavada or the doctrine of ownership in part. According to 
Mitaksara, on the other hand, the ownership of each co-parce- 
ner in an undivided family extends over the whole of the joint 
property, and each part thereof, although to borrow the words 
of Lord Westbury in Appovier's Case, *no individual member 
of that family, while it remains undivided can pr2dicate of 
of the joint and undivided property that he, that particular 
member, has a certain definite share’.25 The result is that 


dvitiyah samyukte'pi na mamedam vibhaktam svam bhratur idam iti 
prayogat. 

Na ca sambandhavisSesat sarvesàm  sarvadhanotpannasya  svatvasya 
dravyavisese vyavasthapanam vibhaga iti va:yam, sambandhyantarasadbha- 
vapratipaksasya sambandhasyavayavesv eva vibhagavyangyasvat\ apadaka- 
tvat krtsnapitrdhansgatasvatvotpadavinasSakalpanagauravat yathestavini- 


yogaphalabhavenanupayogac ca. Dayabhaga, 1. 6-7. 
He himself presents his own definition thus : 
EkadeSopattasyaiva bhthiranyadav utpannasya svatvasya 


vinigamanapramanabhavena vaisesikavyavaharanarhataya avyavasthitasya 
gutikapatadina vyanjanam vibhagah. visesena bhajanam svatvajhapanem 
và vibhagah. Dayabhaga, 1.8. 

For other details regarding vibhadga as interpreted both by Vijianesvara 
and Jimütavabana vide the explanatory notes on the section in the 
Dayabhaga Ed. by H. Chatterji. 

22. WVibhago nama dravyasamudayavisayanam anekasvamyanarm 
tadekgdesesu vyavasthapanam. Mgt. on Yagj. Il. Hae 

23. Appovier vs. Ram Subba Aiyar 11. Moo. I. A. 89. — 
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each co-owner is deemed to be the owner of the whole, in the 
Same manner as other co-owners are also owners of the whole, 
the ownership of the one without excluding the co-ownership 
of the others. This view is known as samudayika-svatyavada or 
the doctrine of Ownership in the whole. 

The difference between the conceptions of ownership indi- 
eated above, has sometimes been expressed by saying that a 
Dayabhaga co-parcener holds the property in quasi-severalty 
as if he were a tenant in common, whereas a Mitdksara 
co-parcener holds the entire property and every part of it as 
if he were a joint tenant. It is unnecessary to pause and 
consider how far these descriptions are strictly accurate, for 
the analogies, so far as they go, are not likely to be misleading. 
What 1 am at present concerned with is to consider how far 
the difference between the Ddyabhadga and the Mitaksara as 
regards the devolution of joint property upon the demise of 
one of the co-owners can be said to be a legitimate deduction 
from the difference in the conception of co-ownership explained 
above. Giving the matter my best consideration I am inclined 
to think that although it cannot be said that the doctrine of 
survivorship is necessarily bound up with the peculiar concep- 
tion of co-ownership maintained by the Miraksara School in 
as much as that conception is not necessarily inconsistent 
with the course of succession laid down by the Dayabhaga, 
yet it must be admitted that there is a very close affinity 
between the Mitaksara conception of co-ownership and the 
doctrine of survivorship as well as between the Dayabhaga 
conceptions of co-ownership and the devolution of property 
by succession. The reasons why I say so are these: you will 
remember that according to the Mitaksarad conception of 
co-ownership each undivided co-parcener is the owner of the 
whole join* property. So that if one of them dies out while 
others remain, it does not create, if I may use the expression, 
a void to be filed up by a successor ; the surviving co- 
parceners were from before the owners of the entire property, 
and no change is created by the death beyond the disappear- 
auce of a co-owner, who, when alive, was entitled to be main- 
tained out of the family funds and to claim a share on 


- m A 
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partition. The doctrine of survivorship therefore, readily 
chimes in with a conception of co-ownership of this description. 
And I may almost say thgt it is itcompatible with the concep- 
tion of go-ownership as explained in the Dayabhaga, for if 
the co-owners held the property in quasi-severalty, the most 
natural consequence would be that one of them being dead 
he would be followed by a successor as heir, would step into 
his shoes and occupy the same position as he did and if by a 
coincidence another co-owner becomes entitled to the inheri- 
tance he would come in as a successor and not as a survivor. 
The natural transition from the conception of co-ownership 
to the course of devolution laid down in each school is there- 
fore abundantly clear; still I cannot say that the transition, 
though natural, i5 absolutely necessary, and my reasons are 
these. You are aware that Raghunandana, the author of 
Dayatattva, is one of the most celebrated exponents of the 
Dayabhaga doctrine. Similarly, Nilakantha, the author of 
Vyavaharamayukha, is in the main a follower of the AMitaksara 
School. Yet, although they do not depart from the course of 
devolution laid down by the leading authorities of the School 
to which they belong, they do differ from their masters as 
regards the conception of the interest, of a co-parcener in an 
undivided family, for in this point Raghunandana controverts 
the position of Jimütavahana while Nilakantha supports the 
same. Thus referring to the JDayabhaga definitions of parti- 
tion Raghunandana objects that ‘the definition is not accurate 
for how may it be certainly known since no text declares it, 

that the lot for each person, falls precisely on the article which - 
was already his ?' and gives his own definition of partition as 
*a distributive adjustment, by lot or otherwise, of the property 
of relatives vested in them over the whole wealth, in right of 
the same relation, upon the extinction of the formes owner's 
property.'?* Srikrsna Tarkalankara also, after making a faint 


24. Yatrásya svatvam tatraiva gutikapata iti katharn vácanabbávàn 
ni$cetavyah. yatra và pitur nidhananantaram tadiyagvayor ekataram 
adaya bhratra yad arjitam — tatrarjitadhane'rjakasya  dvàv arméSau 
aparasyaiko'm$ah sarvasammatah. Tatra yadi pracinadhanavibhage 
gutikap2tadina pascad  arjkena So’Syo labdhas tadá  pràdesikasvat- 
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attempt to repel the objections of Raghunandana, proceeds to 
observe without any comment that Harinatha, Vijnhanesvara, 
Vacaspati Mi$ra and their followers controvert the doctrine 
of Dayabhaga and summarise their reasons for doing so,?^ and 
hence Jagannatha has inferred that Raghunandana’s opinion 
is indirectly admitted even by Srikrsna. On the other hand 
Nilakantha observes that the prior undefined ownership of 
many brothers, etc., is defined (and made known) by partition. 
According to some, by the extinction of prior joint ownership 
extending over the whole property, a particular ownership is 
created in portions of it ; but, the idea of extinction of a prior 
ownership and the creation of a new one, involves (the^logical 


vadimate pragapy  arjakasyaiva  so'$va iti tenarjitadhane katham 
bhratrantarasya bhazah. Yadi cdrjaketarena so’Sv» labdhas tada 
tenarjitadhanasya samabhago yuktah ekasya svaydsena aparasyasva- 
yasenarjitatvat. 

Raghunandana defines  vibhaga in his own way combining the two 
elements—uparamasvatvaváda of Jimitavahana and sámudàyikasvatvaváda 
of Vijnane$vara : 

Vastutas tu pürvasvàmisvatvoparame sambandhavisesat sambandhinam 
sarvadhanaprasütasvatvasya gutikapatadina pradesikasvatvavyavas- 
thapanam vibhaygah. 

in support he observes: Evam krtsnadhanagatasvatvotpadavinasav 
api kalpyete samsrstatayam pradeSikasvatvanaSakrtsnadha- 
nagatasvatvotpadav iva. Dayatattva p. 5. 

On the basis of the text of Vyàsa Raghunandana explains: Vy4sah ; 

Sthavarasya samastasya gotrasádharanasya ca/ 

INaikah kuryat krayam dánam parasparamatam vinà// 

Atra samastasyeti vi$esapnena krtsnadhanavisayakam eva  pratyekas- 
vatvam pratiyate. Tasmat tulyasambandhyantarasvatve sambandhisakasat 
Samkrantadhanam tasyapi mamapiti sambandhinà pratiyate. Tadvimatau 
svartham dan&dikam. pratisiddham. Ato na tv ekadeSagatasvatvam 
iti siddham. Ibid p. 7. 

25. Yac catra Smdrtena disanan abhihitam............tad asat, 
práde$ikasva*vavadimate avibhaktasyaiva sadharanapadarthatvad iti 
samanyasvatvanabhyupagamenanyavidhasyasambhavat, atas taduktadosa- 
sambhavad iti südhibhir bhavyam. 

Atra Harinatha- Mitaksará- Vácaspatimis$ranuyàayinah yatra yasya 
svatvám tatraiva tasya gutik4pata ity atra pramanabhavat durvibhaktatvena 
punar gutikapatavisamvadac ca. Kin ca ekaksetrotpannasasyanam 
yatramSakramena  grabanam tatra kimavacchedena svatvam jàyate, na 
$asyavacchedena Sasyanam tadanim ajatatvat. kim ca ekena cava 


~ ~ 
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fault of) cumbrousness ; (it is better, therefore, to conclude) 
that the particular ownership which was created in a portion 
was (only) made known by partition as inhering in a particular 
thing. You will understand that I am not here concerned 
to consider the logical merit of these conflicting opinions, for 
the conclusion which I wish to deduce from their existence is, 
as I have already indicated, that although the doctrine of 
surVivorship flows naturally from the Mitaksarad conception of 
co-ownership, it is not impossible for a supporter of the Daya- 
bhaga succession to adopt that conception, and that one who 
adopts the Ddyabhdga conception of co-ownership may also 
on thé basis of specific authority, acknowledge the line of 
devolution pointed by the Mitraksara in the case of the demise 
of a co-parcener-of an undivided family. It cannot, however, 
be gainsaid that in the fitness of things the Mitaksara concep- 
tion of co-ownership in an undivided family paves the ground, 
if I may use the expression, for the doctrine of survivorship, 
while the Dayvabhaàga conception is naturally antagonistic to it. 

The next question that I propose to discuss is the power of 
alienation of joint property by an undivided co-parcener. You 
may anticipate from the difference that I have pointed out 
between the Mitaksard and the Dayabhaga conceptions of 
co-parcenary property, that the power of an undivided co- 
parcener in a Mitdadksard family to alienate joint family property 
is not likely to be the same as that of an undivided co-parcener 
in a Dāyabhāga family. So long as the family continues joint 
no Mitākşarā co-parcener can say that he has got a definite 


krstabhimyader yatra Sasyavibhagas tatra kimavacchenhedena gavi 
svatvam ? Sasyavacchcdeneti cen na, Sasyades tadasambhavat. Na hy 
asambandho'py avacchedakah. kiñ ca sambandhasamyat sarvesam sarvatra 
svatvotpattau badhakabhavat pragabhavadrstadinam visesya hetutvabhavat 
sambandhyantarasattayah pratibandhakatve gauravate Na ca 
samanyasvatvotpattivinasakalpanagauravam pramanikatvat, ekasyam 
dasyam dasanam svatve tridinat param svatvan4aSatadutpattikalpanayam 
viparitagauravàc ca  vibhagasya svatvanasakatvam  taddhetutvan ca 
pitrkrta vibhàgze klptam ity Abuh. . ip 
Srikrsna’s com. on Dayabhaga, 1-10. - 
Fer a discusson on this point vide, Harendra Candra Smptitirtha 
Svatvavddapravesaka. ( Calcutta, 1965), pp. 37-39. uc 





138 HINDU JURISPRUDENCE 


share in the joint property. It is true that he has got an 
interest in the whole of the joint property, but his interest is 
limited by the co-equal interest of the other co-parceners 
That being so, it follows that one co-parcener cannot alienate 
either the whole or any portion of the joint property without 
infringing the rights of the other co-parceners, for there is not a 
single item of property in which one co-parcener can claim 
title to the exclusion of the others. Therefore, according to 
the strict Mitaksara doctrine an undivided co-parcener has no 
right to alienate any portion of the joint property without the 
concurrence of the others, and if he does, it will be invalid in 
toto, for the alienor cannot say that he has got a definite share 
to the extent of which the alienation may hold good, although 
it may be invalid as to the rest. Thus in the chapter dealing 
with the rescission of gifts, the Mitaksara lays down that joint 
property has been declared unfit to be given in the same way 
as pledges, trusts deposits, etc., on the ground that it is not 
the property of the donor, meaning thereby that the donor 
has not got absolute dominion over it,*® and it will follow 
from the principles explained by me in the last lecture that 
an alienation of such property must be treated as invalid. 
The matter is also made quite clear where the Mitaksara 
referring to the text ‘separated kinsmen as those who are 
unseparated are equal in respect of immovables’ goes on to 
explain that ‘among unseparated kinsmen the consent of all 
is indispensably requisite, because no one is fully empowered 
to make an alienation since the estate is common ; but 
among separated kindred the consent of all tends to the 
facility of the transaction, by obviating any future doubt 
whether they be separate or reunited ; it is not required on 
account of any want of sufficient power in the single owner ; 
and the transaction is consequently valid even without the 
consent of the separated kinsmen’ ;?? and commenting upon 
26. Svam dadyad ity anena cásvabhütanàm anvdahitaydcitakadhasa- 
dharananiksehanam pun anim adeyatvam vyatirekato darśitam. 
Mit. on Yàj, II. 175. 
27. Yat tu vacanam, 


vibhaktà^ vibhaktā vā sapindah sthāvare samah| Eka hy 
anak sarvatra = danadhamanavikraye// iti tad apy avibhektaesu 
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the same text the Viramitrodaya observes that ‘although 
the incompetency without the consent of the others, is settled 
by reason of the co-equality of ownership, in joint property 
of undivided co-parceners, still the same is here particularly 
inentioned in respect of immovable property for the purpose 
of extolling its worth ; but as regards the separated co-perceners 
what is said in this text is far the purpose of facility of proof in 
case of dispute.’ The position is, therefore, fully established 
that an alienation by an undivided co-parcener without the 
consent of other co-parceners is not valid. To this limitation 
upon the power of a single co-parcener there is an exception 
based upon the text ‘even a single individual may conclude 
a donation, mortgage or sale of immovable property during a 
season of distress, for the sake of the family, and specially 
for pious purposes,’ which is explained by the Mitaksard to 
mean that ‘while the sons and grandsons and minors are 
incapable of giving their consent to a gift and the like or while 
brothers are so and continue unseparated ; even one person 
who is capable, may conclude a gift, hypothecation, or sale of 
immovable property, if a calamity affecting the whole family 
requires it, or the support of the family renders it necessary or 
indispensable duiies, such as the obsequies of the father or 
the like, make it unavoidable.?* 

What has been stated above represents the strict Mitaksara 
Law, but our courts have departed from it to various extents 
principally on equitable considerations although all the High 
Courts have not proceeded to the same extent. On such 


dravyasya madhyasthatvad  ekasyüni$varatvát sarvabhyanujiiayavasyam 
karya.  Vibhaktaesu  tüttarakülarn X vibhaktüvibhaktasam$ayavyudüsena 
vyavahdrasaukaryaya sarvābhyanujňā na punar ekasyàünl$varatvena. 
Ato vibhaktānumativyatirekenņnāpi vyavahārah siddpyaty eveti 
vyükhyeyam. Mit. on Yaj. eee 

28. Eko’pi sthavare kuryad danadhamanavikrayam/ 

Apat kale kutunbarthe dharmürthe ca visesatah// 

Asyarthah, Apraptavyavaharesn putresu pautresu vànujnàdàárüdàv 
asamarthesu  bhrütrsü va tatbüvidhesv avibhaktesu sakalakuf{umba 
vyapahyam Apadi tatposane váàva$yam kartavylsu ca pitr$ráddhüdisu 
sthávarasya danadhamanavikrayam eko’ 'pi samarthah*kuryat. 

Mit on CC Il. 114. 
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considerations, all the High Courts have held that the interest of 
an undivided co-parcener may be seized and sold in execution 
of a decree, obtained against him and the purchaser may 
enforce his right by coming to a partition and obtaining definite 
properties to the exclusion of the other co-paceners. As regards 
the position of an alienee for valuable consideration, where 
the purchase was made without the aid of the Court, all the 
Courts are not similarly agreed. Thus the Bombay and 
Madras High Courts have held that an alienation for valuable 
consideratioa should be held valid to the eatent of the share 
which the alienor would have received on partition, so ibat the 
alienee may sue for partition, and thus obtain possession of 
the share to which he had become entitled by his purchase. On 
the other hand the Calcutta and the Allahabad High Courts seem 
to stick tothe strict doctrine of the Mitaksara@ Law and maintain 
that a voluntary alienation of joint property by an undivided 
co-parcener whether for valuab’e consideration or not isin- 
valid, but even there, in some cases, the Court, in setting 
aside the alienation, has enforced the equities in favour of the 
alienee in such a manner as to bring about exactly the same 
result as is worked out by the Bombay and Madras doctrine. 
As regards alienations without consideration all the Courts 
seem to be agreed that an undivided co-parcener cannot 
dispose of the joint property evento the extent of the share 
which he would receive on partition, and as the alienee being 
a volunteer, cannot -put forward any equitable considerations, 
no indulgence should be shown to him. It is not wichin the 
province of these lectures to discuss the various decisions in 
sofar as they are based upon principles extraneous to the 
Hindu Law, and I may point out that it has been acknowledged 
by their Lordships of the Judicial Committee in the case of 
Suraj Bunsi Koer v. Sheopersad Singh?? that ‘there can be 
little doubt that all such alienations, whether voluntary or 
compulsory are inconsisteat with the strict theory of a joint 
and undivided -Hindu family ; and the law as established in 


in Madras and Bombay has been one of gradual growth, 


A 


^ 


€ 
ILER. 5. Cal. 148 (166). 
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founded upon the equity which a purchase for value,has, to 
be allowed to stand in his vendor's shoes, and to work out 
nis rights by means of a partition dnd these observations have 
been repeated by them in the subsequent case of Laksman 
Dada Naik v. Ramchandra Dada Naik.?? |^ may, however, 
observe that it is somewhat difficult to understand how a 
person, who knowingly purchases a property inalienable under 
the law, can have much reason to complain when he finds 
that he cannot reap any benefit under it and the difficulty of 
allowing him any relief on strict principles of the Hindu law 
becomes almost insuperable when it is remembered that Manu?! 
declares that ‘‘he who gives property declared unfit to be given 
and he who receives it are both liable to punishment as if they 
were thieves", anda purchase, with full knowledge of the 
circumstances, is as much within the reason of the condemna- 
tion as the acceptance of a gift. Our Courts have, however, 
thought fit to hold otherwise, and thus lent a helping hand to 
diverse influences already at work in undermining the integrity 
of a joint family under the Mitaksara Law. 

The position of an undivided co-parcener under the Daya- 
bhaga is, as already explained,somewhat different, for his inter- 
est, according to the peculiar doctrine of Jimütavahana, does 
not extend over the whole joint property but only over a part 
which is only defined and made manifest by a subsequent parti- 
uon, Therefore, it is possible for a Dayabhaga co-parcener to 
say, even before partition, that he has got a definite share in 
the joint property although it cannot be allocated before a 
partition actually takes place. This being the Dayabhaga con- 
ception of co-ownership in an undivided family it follows that 
it is open toa Dayabhaga co-parcener to transfer his own share 
in the joint property, and such a transfer will be valid even 
without the concurrence of the other co-parceners wh®S cannot 
legitimately interdict an alienation of what is not their own. 
Thus Jimütavahana expressly says that ‘It should not be alleged 


JU Lok ak. 5 Hom. 61. $C. 2,17A.- 18S 
31. Adeyam yas ca grhnati yas cadeyam prayacchati/ 
"Tàv ubhav cauravac chasyau dapyau cottamasahasam// 
Viramitrodaya wrongly attributes this to Manu. P. 307. 
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that by the text of Vyasa (A simple co-parcener may not without 
the consent of the rest, make a sale or gift of the whole immov- 
able estate, noz of what is common ‘to the family. Separated 
Kinsmen, as those who are unseparated are equal in respect of 
immovables for one has not power over the whole, to give, 
mortgage or sell it) one person has no power to make a sale 
or other transfer of such property. For here also (in the very 
instance of land held in common) as in the case of other goods, 
there equally exists a property consisting in the power of dis- 
posal at pleasure. But the texts of Vyasa, exhibiting a pro- 
hibition are intended to show a moral offence, since the family 
is distressed by a sale, gift or other transfer which argues a 
disposition in the person to make an iil use of his power as 
owner. Fhey are not meant to invalidate the sale or other 
transfer.?? The position of the Dayabhaga upon this point is 
clearly explained by Srikrsna Tarkalankara in the chapter of the 
Dayakramasamgraha headed ‘the discussion whether commcn 
property is or is not fit to be given by one'. In this chapter 
he first of all points out that there are certain lawyers who 
contend that one co-parcener has no right to dispose of any 
portion of the joint property and then explains that this view 
is founded upon the doctrine of co-equal right in the whole 
according to which all co-parceners have property in the entire 
property and hence a gift, a sale or any other sort of transfer 
made by one would be invalid. But says he, ‘this cannot be 
correct since the author of Dayabhaga has refuted the doctrine 
of co-equal right in the whole for want of sufficient basis.?? 


32. Na ca. 
Sthavarasya samastasya gotrasddhdranasya ca/ 
Naikah kuryat krayam dànam parasparamatam vinà// 
Vibhakta avibhaktà và sapiudàb sthàvare samah/ 
Eko hy ana$ih sarvatra danadhamanavikraye// 
etadvyasavacanadvayena ekasya vikrayadanadyadhikara iti vacyam. 
Yathestaviniyogarhtvalaksanasya svatvasya dravyantare ivatrapy avisesat. 
"Vyàsavacanan, tu svàmitvena — durvrttapurugagocaravikrayadànadi: à 
kutumbavirodhat  adharmabbhagitajüapanartharmn — nisedharüpam na tu 
vikrayadaaadyanispattyartharm. Dayabhaga. II. 27-28. 
33. ...Faiaoat,samanyasvatvasya dayabhàgakrtaiva pramanabhavena 
nirakrtatvat. Dayadhikarakramasangraha. P. 57. (Calcutta. 1828). 


rm 
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Hence the author of Dayabhaga after quoting the text of Vyasa 
and raising the dispute on the authority of that text that one 
has no right to makea gift or sale etc., resolves that dispute 
by maintaining that ever here (i.e. in the caee of common 
properiy) Property which consists in the fitness of free disposal 
exists just as well as in the case of other goods, so that the 
text (of Vyasa) merely exhibits a prohibition for the purpose of 
indicating a moral ofífence, since the family is distressed by a 
sale which argues a disposition in the person to make an ill 
use of his power as owner, but is not meant to invalidate the 
sale or o!her transfer. Since there is nothing like common 
property ¢n the sense that it is common to several owners, such 
a thing being unreal, commonness means no more than 
undividedness, and, therefore, in as much as property exists 
in the so-called common property even before partition, there 
is nothing to hinder a person from giving or otherwise trans- 
fecring his own share, and this is the intention of the author 
of the Dayabhaga who maintains the doctrine of property in 
parts.?* The whole of this discussion furnishes a striking 
specimen of the way in which the peculiar doctrine of 
Dayabhaga School concerning the conception of co-ownership 
in an undivided propertv is carried to its logical consequence, 
and the basis of the difference regarding the right of alienation 
of an undivided co-parcener between the  Dayabhaga and 
the Mitaksara Schools is clearly explained. It shows that the 
decision of the question really hinges upon the existence or 
non-existence of full dominion over the property to be trans- 
ferred, and where it exists no amount of prohibition in the 
Sdstras can invalidate the transfer since as Jimütaváhana 
asserts that ‘a fact cannot be altered by a hundred texts'—a 
dictum which is not a peculiar text of the Daybhaga School, but 
is a recognised principle of Hindu Jurisprudence founded 
upon strict logic and good sense and practically adopted by the 


34. Samanyasvatvabhavena sadharanatvasya nanàasvamikatvarüpasya- 
likataya sadharanatvam avibhaktatvam eva, tatra, ca sádhàrame 
svatvasya vibhagat prag eva  jatatvena tadanim api svamSadanadau 
badhakabhava iti pradeSikasvatvavadino dayabhagakartur āśayah. 

- = Ibid. p. 58. 
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Mitak sara in dealing with the requirement of the consent of 
divided kinsmen and the like. 

Having thus shown that according to the Dayabhaga Schoo} 
an undivided’ co-parcener can alienate his own share in the 
joint property, we are called upon to consider how far he can 
alienate the entire joint family property or one entire undivided 
property out of the joint family property. Now in dealing with 
the question we can at once say that such a transaction'cannot 
be entirely valid since no one can transfer what was not his 
own. This follows from the general principles already 
explained by me and is also confirmed by the following passage 
in the Dayabhaga : “Donation is complete then only When the 
owner, conscious that the thing is his, relinquishes it with a 
view to its becoming the property of another person, and that 
other person is sensible of the property apprehending 'this 
is become mine’ ; but that cannot occur in respect to commcn 
goods, and therefore common property is pronounced unfit 
to be given'.*5 It must be understood that the above criticism 
applies to an attempted alienation of the entire joint property 
since an individual co-parcener cannot possibly deal with it 
as his own, and also of one entire property since it can bc 
ascertained before a partition actually takes place that it will 
be allotted to the share of the alienor. Hence, in such a case, 
it is impossible for the alienee to be conscious that the 
property sought to be transferred is his to the exclusion of 
the other co-parceners, and the alienee also cannot appropriate 
it with the consciousness that it is become his simply by the 
act of the alienor without the concurrence of those co-par- 
ceners. The conclusion, therefore, is that such an alienation 
cannot be valid as it stands and the only question that remains 
to be considered is whether some effect should not be given to 
it by bolding it effectual to the extent of share of the alienor. 
Jagannatha in his Digest** Vivadabhangadrnava quotes the 


35. Yad eva hi mamedam iti vi$esamn jananah  parasvatvapattaye 
svami tyajati pares ca viSesenedam mameti pratyeti tatraiva dananispattib. 
Na ca saiharanadhane tatha sambhavatiti sadharanadhanam adeyam 
uktam. Dayabhaga, XIII. 8. 
E E .36. Colebréoke’s Digest, vol. II. P. 58. - 
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opinion of Vacaspati Bhattacarya to the effect that if the whole 
of the joint property be sold by one of the parceners, the sale is 
not valid so far as regards the shares of the other parceners, but 
is valid so far as regards the seller's own sħĤare, and he says 
that this opinion may be admitted upon the,reason of the law. 

Turning next to the question of succession proper the most 
noticeable distinction between the  Mitáksara and the 
Dayabhaga Schools relates: to the position of cognates in the 
order of succession. According to the Mitaksara, all agnates, 
i.e. relations who trace their connection exclusively through 
males are entitled to inherit in preference to cognates or 
relations through a female, with the only exception of a 
daughter's son, who although a cognate, occupies a very high 
position in the order of succession coming just after the 
daughter and before the parents. It may also be remarked 
that the peculiar favour shown to a daughter's son has been 
considered to be a somewhate later introduction. If we look 
to the Dharma:astras we find that the peculiar position of a 
daughter's son is not recognised by all, and even in the text of 
Yajnhavalkya enumerating the heirs of a man dying without a 
male issue he is not specially mentioned, so that Vijnanes- 
vara is constrained to fall back upon the particle (ca) and argue 
that by the import of the particle ‘also’ (ca) the daughter’s 
son succeeds to the estate on failure of daughter’.*7 Among 
the commentators also Apararka does not accord any special 
position to a daughter’s son, so that he can only come in asa 
bandhu after all the agnates, however remote, are exhausted. 
Mr. Mayne, therefore, suggests that the explanation for the 
peculiar favour shown to a daughter’s son is to be found in 
the old practice of appointing a daughter to raise up issue for 
a man who had none. The daughter so appointed was herself 


37. *Ca$abdad duhitrabhave dauhitro dhanabhàk, Com. on Ygj. Il, 
135-6. In support Vijüàne$vara quotes the texts of Vişņu : 
Aputrapautrasantane dauhitra dbanam àpnuyuh/ 
Pürvesaàm tu svadhakare pautra dauhitmka matah// 
and Manu: IX. 136. 
Akrtà và kptà vàpi yam vindet sadrsam sutam/ 
E Pautra matamahas tena dadyat pindam Hared dhanam// 


^ 
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considered as equal to ason. Naturally her son was equivalent 
to a grandson, and as the merits of a son and grandson 
are equal, he ranked as a son. Consequently, we find him 
enumerated among the subsidiary son; and taking a very high 
rank among them. generally second or third. SubSequently 
the appointment of a daughter to raise up issue for the father 
became obsolete, but the fact of the nearness of daughter 
and daughter’s son remained, and their natural claim to 
succession on the ground of mere consanguinity recom- 
mended itself for general acceptance".** The explanation 
is very plausible and, in all probability furnishes a correct 
account of the way in which the exceptional position chme to 
be accorded to a daughter's son ; but however that may be, it 
is certain that with this single exception no.cognate can ever 
succeed in preference to an agnate to the property of his 
deceased relation. Jimütavahana, however, does not recognise 
the rule that agnates must always succeed in preference to 
cognates, and settles the order of succession by the application 
of a new principle, viz ; the principle of spiritual benefit. The 
result of the application of this prtnciple is that apart from a 
daughter's son who has a peculiar position accorded to him by 
specific texts in the DharmaSdastras, other cognates are, to 
borrow Mr. Mayne's expression, ‘sifted in and out among the 
agnates, heirs in the famale line frequently taking place before 
very near sapindas in the direct male line, on the principle of 
of superior religious efficacy’.**® This result is attained mainly 
on the interpretation which Jtimütavahana puts upon two texts 
of Manu which run as follows: ‘to three must libation of 
water be made, to three must offerings of food (pinda) be 
presented, the fourth in descent is the giver, but the fifth has 
no concern with them: To the nearest sapinda the inheritance 
belongs ;.after that the distant kinsman (sakulya) shall be the 
beir, or the Vedic preceptor or the pupil’.*° Relying on these 
38. Mayne, Hindu Law, p. 764. 
739. Mayne, Hindu Law. p. 689. 


40. Trayanàm udakam karyam trisu pindab pravartate/ 
Caturthah sampradataisam parncamonopapadyate// Manm, IX 186. 
Anantarah sapindad yas tasya tasya dhanamh bhavet/ : 
AtaürdhYarn sakulyah syad acáryah sisya eva và// Manu, IX. 187. 
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texts, Jimutavahana argues that in as much as at thé time of 
the Pdrvana Srdadddha a person presents funeral cakes not only 
to'his three paternal ancestors, but also to his three maternal 
ancestors, therefore, in addition to the agnetic sapindas a person 
may also have certain cognatic sapindas being allied with them 
by the presentation of a common funeral cake, and these 
sapindas, although cognates, will succeed in preference to 
to sakulyas including agnates beyond three degrees according 
to the Hindu mode of computation and some of them, viz., 
the daughter's sons of the three paternal ancestors will, on the 
analogy of the succession of one's own daughter's son, succeed 
even in preference to some agnatic sapindas the father's 
daughter's son succeeding before the paternal grandfather and 
the rest, and so on. Thus after laying down that ‘on failure 
of the descendents of the father down to the great-grandson, 
it must be understood that the succession devolves on the 
father's daughter's son in like manner as it descends to the 
owner's daughter's son’ and that ‘the succeesion of the grand- 
father's and great-grandfather's lineal descendant including 
the daughter's son must be understood in a similar manner 
according to the proximity of the funeral offering, since the 
reasons stated in the text ‘for even the son of a daughter 
delivers him in the next world like the son of a son' is equally 
applicable and the daughter's sons of his father and the rest 
transport his manes over the abyss by offering oblations in 
which he may participate’*!, Jimutavahana goes on to observe 
that on failure of these persons since the maternal uncle and 
the rest present oblations to these maternal ancestors of the 
deceased beginning with his maternal grandfather which the 
deceased himself was bound to offer, therefore the property 
should devolve on the maternal uncle and the rest, for it 
is by means of wealth that a person may become giver of 


-— 


41. Evam pitamahaprapitamahasantater apie dauhitrantayah 
pindapratyasattikramenadhikaro boddhavyah, dauhitro’pi hy emutrainam 
santarayati pautravad (Manu, IX. 139) iti hetor avisesat svadauhitravat 


pitrádidauhitrasyápi tadbhogyapindadanena santarakatvat. 
| Dāyabhāga. 11. 6. 9. 
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oblations*? and he ultimately sums up the discussion by saying 
that a kinsman whether sprung from the family of the deceased 
though of different male descent as kis own daughter's son or 
his father's daughter's son or sprung from a differemt family 
as his maternal uncle or the like being allied by a common 
funeral cake on account of their presenting offerings to the 
three ancestors in the paternal and the maternal family pf the 
deceased owner, is a sapinda ; and the text (To them must 
libations of water be made etc.) is intended to propound the 
succession of such kinsmen, and the subsequent passage (To 
the nearest sapinda etc.) must be explained as discriminating 
them according to their degrees of proximity. But on failure 
of kin in this degree, the distant kinsman (sakulya) is 
successor.**® In this way by the application of tbe doctrine of 
spiritual benefit, as interpreted by him, Jimütavahana makes 
room for a number of cognates to succeed even in preference 
to many agnates, while, according to the Mitdksard, none of 
them excepting the daughter's son of the deceased owner 
would have any place until all the agnates, however remote, 
are completely exhausted. The principle of spiritual benefit is 
therefore a characteristic guiding principlein the Ddyabhdga law 
of succession, although it cannot be said to be the sole guiding 
principle in as much as it is introduced apparently with the 
object ‘of interpreting and corroborating specific texts of the 
Dharmasastras, and supplementing them where necessary, 


42. Mrtadeyamatamahbadipindatrayasya  mátulàdibhir diyamdanat\at 
matuladyarthatvam — dhanasya dhanadvarena tasyapi tatpindadatrtvàr. 
Dhanarjanasya hi prayojanadvayam bhogàr.hatvam dànàdyadrstiarthatvan 
ca. Tatrarjakasya tu mrtatvat dhane bhogyatvabhavenadrstarthatvam 


eva Sistam. Dayabhága. 11. 6. 13. 

43. Tasmat yo yas tatkulotpanno’ tadgotro’pi svadauhitra- 
pitrdauhitrad itaratkulotpanno và matuladir dhanino mrtasya 
pitrmatrkulagatatraipurusikapindadatystaya ekapindasambandhepna 


sapindah tasya tasyapy adhikarartham trayanam iti vacanam anantaryena 
ca viSesartham anantara iti vacanam varnaniyam. Ddyabhdga. 11. 6.19. 
Etatparyantéábbave tu  sakulyah. Tad aha Manuh (IX. 187): 
Tadabhave sakulyah syad dAcdryah $isya eva và. 
Sakulyo  vibbaktapindab — pratipranaptrtah prabbrti puruszatrayam 
adhastanam vrddhaprapitamahadisantatis ca. Ibid 11. 6. 21. 
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but not with the design of subverting the authority by substi- 
tuting an independent principle in their stead. Otherwise, as 
Srikrsna Tarkalankaàra points out, a Stranger who throws the 
bones of the deceased into the Ganges, or presents funeral 
cakes to his departed spirit at the holy shrine of Gaya might, 
on the ground of superior spiritual benefit, claim his property 
even in preference to his relations**. On the other hand, the 
characteristic principle of the Mitaksard law of succession is 
the principle of propinquity with this most important quali- 
fication that no cognate excepting a daughter's son can 
succeed,in preference to an agnate ; and even this qualification 
may be regarded not as an exception to the principle of 
propinquity, but rather as an illustration thereof in as much as 
under the peculiar organisation of the ancient Aryan family it 
was natural to regard an agnate as a nearer kinsman than a 
cognate, although on a mere computation of the degrees it 
might appear to be otherwise. The principle of spiritual 
benefit is not even mentioned by the Mitaksard in determining 
the order of succession, although  Mitrami$ra a follower 
of Vijnane$vara in his Viramitrodaya formulates and makes 
use of itin finding a position for the great-grandson among 
the direct male descendents of the deceased on whom the 
property devolves before the widow and the rest can claim 
the succession**. At all events, it is never brought forward 
to abrogate the superior position undoubtedly accorded 
by the ancient law-givers to the agnates in preference to the 
cognates with the single exception of.a.daughter’s son. 
We may, therefore, say that the main distinction between the 
Dayabhaga and the Mitaksard lies in .the fact ; that the 
Mitaksara does not depart from the ancient rule which gives 


44. Athaitàásar smrtinaàm nyayamülatve saty api tadbhogyapaàrvana- 
datari tasya gangayam  asthiprakseptuh  gangayam pindadatur vā 
_udasinasyAadhikarapattih. Srikrsna’s com. on Ddyabhaga, XI. 6. 33. 
45. Putradinam trayanam pitraditrikamahopakarakaritvat 
putradibhir grhitam dhanasvamina evopakarakam, aipakarapratyasaitya 
tadiyam eva. Upakarapratyasattis cabhyarhità: — Vyavaharáprakàsa p. 505. 
....tasmat prapautraparyantabhave  vibbaktasarbsrstipatiriktbabarinpt 
 patniti siddham. Dr . Ibid. p. 506. 
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preference to an agnate in the order of succession except in the 
case of a daughter's son, while the Dayabhaga by introducing 
the principle of spiritual ben&fit and putting a novel interpreta- 
tion upon it makes room for a large number of cognates and 
shifts them in ùnd out among the agnates, so that many 
agnates who under the Miraksaraá would have an undoubtedly 
superior position, are postponed to them. E 

This preference of agnates over cognates in the scheme of 
succession had its parallel in other systems of Jurisprudence. 
If we look to the history of Roman Law, we find that the law 
of the Twelve Tables recognised only the succegsion of 
(1) Sui heredes, (2) Agnates, (3) gentiles. Cognates had no 
place under this scheme, so that if there were no gentiles, the 
inheritance would lapse to the state rather than go to thc 
cognates. This law appears all the more peculiar when we 
take into account the complication due to emancipation being 
regarded as a Capitis deminutio and hence involving a sever- 
ance of the tie of agnation, so that even emancipated sons 
were looked upon as strangers to the family and had thus no 
share in the inheritance. This resulted in such a disparity 
between the line of succession laid down by the rules of the 
civil law and the direction of the natural affection of the 
owner, that the Praetor had to intervene to remove some of 
the glaring anomalies by granting what was called Bonorum 
possessio to various classes of relatives who could not be the 
heirs under the strict civil law. To this divergence between 
the law of succession and the promptings of natural affection, 
Sir Henry Maine attributes the horror of intestacy that pre- 
vailed among the Romans. ‘Every dominant sentiment’, 
says he, ‘of the primitive Romans was entwined with the 
relations of the family. But what was the family ? The law 
defined it ¢n one way—natural affection another. In the con- 
flict between the two, the feeling we would analyse grew up, 
taking the form of an enthusiasm for the institution by which 
the*dictates of „affection were permitted to determine the 
fortunes of its objects’*® ; and he explains that the feeling 


Ld 
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did not die out with the improvements introduced by the 
Praetors, for, ‘every body conversant with the philosophy of 
opinion is aware that the sentiment by no means dies out, 
of necessity, with the passing out of the circufnstance which 
produced |t .** However that may be, even, in the time of 
Gaius the order of succession was (1) Sui Heredes, (2) Agnates 
and (3) Cognates, so that cognates could not inherit before 
the agnate. At last Justinian by his 118th and 127th Novels 
completely modelled the laws of intestate succession by aboli- 
shing the difference between agnates and cognates and creating 
a new order of succession under which speaking broadly the 
descendants succeeded first, the ascendants next, and last of 
all the collaterals according to nearness of kinship. It will 
appear from the above review that the preference of agnates 
in the Mita@ksarad law of succession has nothing unusual or 
extraordinary in it. Indeed, as Sir Henry Maine observes, 
*there are few indigenous bodies of law belonging to the 
Communities of the Indo-European Stock, which do not 
exhibit peculiarities in the most ancient part of their structure 
which are clearly referable to agnation'.** The Mitaksard law 
was, however, free from the peculiar anomalies of the early 
Roman Law due to emancipation being regarded as a capitis 
deminutio involving the severance of the tie of agnation. In 
this respect the Mitaáksara law was less unnatural or anomalous 
than the early Roman Law, for it can not be supposed that 
the result ascribed to emancipation by what Sir Henry Maine 
calls ‘legal pedantry’ had its counterpart in the natural affec- 
tion of the parents, for as he truly points out ‘enfranchisement 
from the father's power was a demonstration, rather than a 
severance, of affection—a mark of grace and favour accorded 
to the best beloved and the most esteemed of children'.** 
As for the general preference of agnates over cognates in the 


- 47. Maine, Ancient Law, p. 222. 
48. Ibid. p. 150. | [ = 
49. "]bid. p. 222. í x 





152 HINDU JURISPRUDENCE 


scheme of succession it seems that jhere were reasons why 
the seeming anomaly involved in this was not very keenly 
felt by the Mitākşarā Hindus. In the first place, the rule that 
in the case o7 joint undivided property the interest of a 
deceased co-parcener passes not by succession but by survivor- 
ship would in many cases prevent the question of precedence 
from arising and striking the sensibility of the persons con- 
cerned as something very unnatural. In the second -place, 
even where the question did arise, as in the case of a divided 
family, the close ties created by living under the peculiar 
organisation of the Hindu family system which was mainly 
agnatic would take away the point from the exclusion of the 
cognates by the agnates ; and lastly in the very few cases 
where a result would ensue from the operation of the rule of 
succession altogether inconsistent with the natural affection of 
the owner of the property, the system of adoption would serve 
the very same purpose as the system of making a testament 
under the Roman Law. In Bengal the Dayabhaga practically 
obliterated the distinction between divided and  undivided 
property by maintaining a conception of joint ownership 
which was very much laxer than that of the Mitaksara. The 
idea that co-owners hold their shares in quasi-severalty which 
they can dispose of at their pleasure bespeaks a disruption 
of the close ties of the old joint family system, and this, in 
the fitness of things, had its concomitant in the altered course 
of succession abandoning the almost unqualified preference 
given to agnates over cognates. Mr. Mayne, therefore, seems 
to have struck the true note when referring to the difference 
between the Mitaksara and the Dayabhaga, he observed that 
*much was of course due to the natural progress of society. 
A race so full of commercial activity as the Hindus who were 
settled along the lower course of the Ganges would find their 
growth crampled by the Procrustean bed of ancient tradi- 
tions’. But I am not prepared to go along with him when 
he says that 'Brahmanism was rampant among the law 
writers of Bengal, and that ‘it was this influence which 
completely remodelled the law of inheritance in that Province 
by applying tests of religious efficacy which were of absofutely 
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modern introduction'.*?^ It is true that in Bengal the law of 
inheritance was remodelled by giving a better position to a 
certain number of cognates in the scheme of succession ; it is 
also true that this resulè was achieved by appleing the doctrine 
of religieus efficacy measured in a peculiar way which seems 
to have been an innovation; but I do not think that the 
formulation of the doctrine of religious efficacy, the peculiar 
inteppretation put upon it, and its application to determine 
the order of succession were at all dictated by the influence 
of Brahmanism. On the other hand, I agree with Golap- 
chandra Sarkar when he says that ‘the doctrine appears to 
have been introduced by the author of the Dayabhaga as a 
mere pretext for assigning in the order of succession a higher 
position to some dear and near cognates who, under the 
Mitaksara, are all postponed even to the most distant agnates, 
—a pretext similar to that under which the Praetor Urbanus 
of Rome recognised the heritable right of cognates’. Other- 
wise there is no reason for supposing that the influence of 
Brahmanism was more keenly felt in Bengal than in the sister 
provinces of Mithila and Benares. Mr. Mayne himself says 
that while the influence cf Brahmanism was more powerful 
in Bengal than in Southern and Western India, it must have 
been less powerful than in Benares which he characterises as 
the very hot-bed of Brahmanism. Assuming that to be so, 
does it not follow that neither the decay nor the vigour of 
Brahmanical influence could determine a peculiar development 
of the law of succession as that which took place in. Bengal, 
but that other influences were at work which differentiated 
Bengal from the other Provinces? I am convinced. that it 
was the gradual disruption of the old joint family system in 
Bengal owing to the operation of social and economical influ- 
ences that diverted the natural affection of tbe peopie into 
new channels, and when this teok place it became difficult to 
stick to the old scheme of succession which directed the devo- 
lution of property in a way inconsistent with it. The altered 
direction of the popular feeling, therefore, “demanded that 
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there should be a corresponding alteration in the law; and 
when Jimutavahana took the matter up, he found that there 
was only one way of doing it ; he could not legislate, but had 
only to interpret the existing law, and the expedient hit upon 
by him to get a number of cognates interspersed among the 
agnates in the line of succession was to bring forward the 
doctrine of spiritual benefit on the authority of Manu’s text, 
‘To three must libations of water. be made etc.’ by putting 
upon it an interpretation which would suit his purpose, and 
when the doctrine was once introduced, he could not but 
carry it to something like its logical consequences, for a Hindu 
jurist was nothing if not logical. It is, therefore, a mistake to 
suppose that a sister’s son, for example, was introduced before 
a paternal uncle in the order of succession because the Brah- 
manical influence that prevailed in Bengal assigned to the 
former superior religious merit than to the latter, but it was 
because Owing to the disintepration to the old family system 
a sisters son came to occupy a better position in the affection 
of his maternal uncles than he formerly did that it became 
necessary to re-adjust the old order of succession in order to 
give him a higher place therein ; and when this had to be 
done, the doctrine of spiritual benefit was availed of as a 
means to an end, because it furnished a consistent theory, 
had a chance of standing the test of criticism and controversy 
and was, at the same time, not repulsive to the sentiments of 
the people. The highly artificial character of the arguments 
which Jimutavahana was forced to use to establish that the 
maternal uncle and other relatives connected through the 
mother confer spiritual benefit upon the deceased owner in 
order to make room for them before the sakulyas (or distant 
agnates) at once demonstrates that he was not so much 
anxious for the repayment of actual religious merit as for 
giving a better place in the line of succession to a class of 
cognates whose claims, for other reasons, he wanted somehow 
to advance ; otherwise, it would have been the easiest thing 
for him to show that agnates, although they may belong to 
the class of sakulyas, conferred more spiritual benefit upon 
the deceased than a maternal relation could possibly do. ° 
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The principles to which I now wish to draw your attention 
are common to both the Dayabhaga and the Mitaksara Schools, 
although here and there, there may be differences in detail. The 
first of these principles to which I will advert-is the exclusion of 
females unless admitted by virtue of special texts. The Ddya- 
bhaga expressly recognises the principle on the authority of 
the text of Baudhayana, and explains that the succession of 
widow and certain other women does not contradict this 
rule in as much as they take under special texts.°° It is true 
that the Mirtaksara does not in so many words lay down the 
the prihciple, but the general outline of the Mitaksara scheme 
of succession clearly indicates its recognition and the Virami- 
trodaya and the Smrticandrika both espressly lay down the 
rule in unhesitating terms. It appears from the authorities 
relied on in support of this position, that it is as old as the 
Vedas, and it is even doubtful whether in ancient times it was 
not even more stringently exclusive than we at present find 
it to be. Thus in dealing with the succession to males, the 
Viramitrodaya says, "As for the text of the Smrti, namely — 
‘Therfore women are devoid of the senses and incompetent to 
inherit’, and for the text of Manu based upon it, namely— 
‘Indeed the rule is that women are always devoid of senses 
and incompetent to inherit',—these are both to be interpreted 
to mean to refer to those women whose right of inheritance 
has not been expressly declared. Haradatta also has explained 
(:hose texts) in this very way, in his Commentary on the 
Institutes of Gautama called Mitaksara. But some (Commen- 
tators) say that the term ‘incompetent to inherit’ implies 
censure only, by reason of its association with the term 'devoid 
of the senses’. This is not tenable, because it cannot but be 
admitted that the portion, namely, ‘incompetent te inherit 
is prohibitory and not condemnatory’’>? In another 
passage dealing with succession to Stridhana property he 


50. Patnyàdinàm tu adhikaro visSesavacanad aviruddhab. 
Daàyabhaga. XI. 6, 11. 
51. , Yat tu, ‘tasmat striyo'nindriyà adayada’ iti Srutivacanam, 
tanmülakam ca, ‘nirindriya hy adayadah striyo nityam iti sthitb' iti 
Manuvacanam (IX.18), tad dvayam api yasam srpnhgagahikaya 
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reiterates the same opinion and says: ‘But the daughter-in- 
law and others (of the same .sex) are entitled to food and 
raiment only ; for the nearnessas a sapinda is of no force when 
it is opposed to-express texts’. Since a text of the Sruti 
declares, —'therefore women are devoid of the senses and 
incompetent to inherit’,—and a text of Manu, founded upon 
it, says—‘Indeed the rule is that, ‘devoid of the senses,” and 
incompetent to inherit, women are useless'——the conclusion 
arrived at by the author of Srmrticandrika, Haradatta, and 
other Southern commentators, as well as by all the Oriental 
commentators such as Jimutavahana, is that those Women 
only are entitled to inherit whose right of succession has been 
expressly mentioned in such texts as—'Fhe wife and the 
daughters also etc.’ but that others are certainly excluded 
from taking heritages by the texts of the Sruti and of Manu'.5? 
This makes it perfectly clear that the principle of the exclusion 
of females was recognised. on all hands, and had been so 
recognised from a very ancient time. It was indeed a corol- 
lary from the position of a female in the organisation of the 
ancient Aryan Society. There her position was one of life 
long dependence. So Manu says—The father protects 
a woman in her childhood, the husband during her youth, 
the son in old age; a women has no right to indepen- 
dence'.5* That being her position, it was quite natural that she 


dhanagrabanam noktam tadvisayam  avaseyam. Gautama-Mitaksarayam 
Haradatto'py evam aha. Kecit tu nirindriyapadasamabhivyaharat 
nindamatraparam tad ity  àhuh. Tan na, dayddatvamse  nindàyà 
nisedhakalpanavasyambhavat ragad dayagrahanaprapter nityanuva- 
dasambhavaát. : Vyavaharaprakasa, p. 517. 

i 52. Snusadinám tu grāsāchhādanamā:rabhāktvam. Vacanavirodhe 
sapindavatpratyasatter aprayojakatvat. ‘tasmat  striyo  nirindriya 
adaya, iti^sruteh. ‘Anindriya hy adayaé ca striyo'nrtam iti sthitih 
"iti tanmülaka-Manuvacanac ca. Srngagrahikaya yatra kanthoktah 

> *patni duhitarah ityādau yàsaàm  strlpàm dhanādhikāras tāsām eva. ; 

 Anyasam tu śrutimanuvacanābhyārm dayagrahananisedha eveti x. 

= Smrticandrikakara-Haradattadinam daksinatyanibandbrnam Jimüta- . 
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could not take the inheritance, and the few eases in which she 
was called to do so seem to have-been subsequent concessions 
made for special reasons in favour of a few very near relations 
such as wife, daughter, mother and the like. I do not here 
propose to enter into a discussion as to how the right of each 
of these female relatives grew up, as the point has been 
elaborately discussed by Mr. Mayne in chapter XVII of his 
valuable work on Hindu Law, but I may point out in passing 
as it may be interesting to you that even the right of the widow 
to inherit her deceased husband’s property was not for a long 
time Clearly recognised and that the celebrated drama 
Abhijnanasakuntalam of Kalidasa contains an indication of 
this where the king, being reported that a certain merchant 
was dead without any issue so that his estate should escheat 
to the Crown, directs an enquiry as to whether any of his 
widows was enciente, an enquiry which would have been 
unnecessary if a widow could take the property in her own 
right. 


The Vyavaharamayukha, which is recognised as an 
authority in Bombay, admits the claim of a sister, and gives 
her a very high position in the law of succession, viz., after the 
grandmother and before the grandfather, This it does on the 
ground that she isa gotraja being born in the family of the 
propositus, although she may be transferred to another gotra 
by marriage, and as such entitled to inherit in order of propin- 
quity. The way in which the Bombay High Court has admitted 
other females into the line of succession does not seem to me 
to be based on any intelligible principle but must be rested on 
special custom and the analogy of the reasoning employed by 
the Mayükha in admitting the sister's right. The Madras High 
Court, also while professing to follow the Mitaksdrza has ad- 
mitted the claim of a number of females to inherit as bandhus, 
but this position is hardly justified by the Mitākşarā and 
clearly contrary to Smrticandrika which ig an undoubted 
authority of the Southern School. These decisions, therefore, 
exhibit a clean departure from the law as originally laid down 
by thé sages and interpreted by the authoritative commentators. 

The conclusion, therefore, at which we arrive is that both. 
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the Dayabhaga and the Mitaksard recognise the principle of the 
exclusion of females from inheritance unless admitted by 
special texts with this difference that in the case of the property 
of an undivided co-parcener no question of succession can pro- 
perly arise under the Mitaksard Law by reason of the opera- 
tion of the rule of survivorship and hence women who can only 
take by way of succession cannot claim the same, while under 

athe Dayabhaga Law which makes no distinction between the 
properties of divided and undivided co-parceners for the pur- 
poses of inheritance, women inherit both kinds of property in 
exactly the same way, a difference which as I have «already 
sought to explain, is connected with a corresponding difference 
in the conception of co-ownership, the result, perhaps of a dis- 
integration of the ancient joint family system in Bengal owing 
to the operation of social and economic causes to which I need 
not have advert. 

Exclusion from Inheritance.^* Under the Hindu Law there 
are several grounds for exclusion from inheritance, and they 
may be broadly divided into three classes : (1) Physical disease 
or deformity of a certain type, (2) Mental incapacity, and (3) 
Moral or religious disqualification. Under the first division may 
be mentioned, congenital blindness and deafness, dumbness, 
lameness, impotency, leprosy and other incurable virulent dis- 
eases. Insanity and idiocy are causes of exclusion coming 
under the second division of mental incapacity. Commission of 
a vice leading to ex-communication, being born of a father who 
has been so ex-communicated, assumption of the order of asce- 
tics and unchastity in the case of a widow are moral and rele- 
gious disqualifications which exclude a person from inehri- 
tance. As regards physical deformity the text of Manu** clearly 
shows that blindness and deafness must be congenital to be a 
bar to inüeritance, and that being so it is difficult to see why 
the same condition should not be attached to other physical 


54. Fora discussion of this topic vide, 
Kane, History of Dharma$sàstra,, Vo). III, p, 608 ff. 
55. AnamSau klibapatitau jatyandhavadhirau tatha/ _ d 
Unmattajadamūkāś ca ye ca kecin nirindriyab// xz 
Manu, IX, 201. Vide also Yaj, 11 140. 
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deformities such as dumbness and lameness. As regards morai 
or religious disqualifications they are sometimes expiáble, and 
when so expiated cannot be a ground for disinherision. The 
disqualification, howevef, is in any case personal, so that the 
son of a disqualified person may inherit the property although 
the father cannot, and moreover, the person so excluded from 
inheritance becomes entitled to maintenance except when the 
exciusion is due to the commission of a sin leading to excomm- 
unication, or to being born of a father so excommumnicated.^* - 
Having thus indicated the causes of exclusion from inheritance 
the next question is, what is the point of time at which the 
cause must exist in order that the effect may follow. As 
regards the Dayabhaga, there can be no difficulty, for succes- 
sion opens out, according to it, on the extinction of the owner- 
ship of the previous owner and that is the moment at which 
the disability must exist in order to shut out a person otherwise 
entitled to inheritance. 

The Mitaksara, however, lays down that it is the existence 
ofthe disqualification at the moment of the division of the 
property that excludes a person from getting his share, but one 
already separated from his co-heirs is not deprived of his 
allotments by the subsequent accrual of any disqualifying 
defect and what is more, it goes on to say that the removal of 
the defect, even after partition, will entitle the person so freed 
from the disqualifying cause to have the partition reopened 
and get his share in the property.*7 It does not seem that 
according to the Dayabhaga the devolution of inheritance can 
be disturbed by reason of the subsequent removal of the dis- 
qualifying defect, for in the absence of express authority an 
inheritance must remain where it has fallen. os 


56. Note here the text of Devala recorded in the DayabL2ga. V, 11. 
Mrte pitari na klibakusthyunmattajadandhakah/ 4 
Pa'itah patitapatyam lingi dayams$abbaàginah// 
Tesam patitavarjebhyo bhaktavastram pradiyate/ 
Tatsutah pitrdayamsam labheran dosavarjitah// 

57. Etesàm vibhagat pràg eva dosapràptàv : narij$atvam upapannam 
na punar vibhaktasya. WVibhagottarakalam apy ausadi adina dosanirharane 
bhagapraptir asty eva, 'vibhaktesu suto jatah savarpàyam vibhagabhak 
CYàj. TI, 122) ity asya samananydyatvat. M^*t. on Yāj. 1I. 140. 
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This brings up to the consideration of two principles which 
have often been pronounced to be principles of Hindu Law, 
viz. (I) that succession can never remain in abeyance and (2) 
that an estate once vested can not be divested. 


As regards the principle that succession can never remain 
in abeyance, it i$ not a principle founded upon any special text, 
but is a logical deduction from the conception of succession. 
According to the Hindu Law title by succession arises without 
any reference to the volition of any individual by the operation 
of a rule of law, and since this rule comes into operation at 
once on the extinction of the previous ownership, it follows 
that there cannot be any interval between the extigction of 
interest of the predecessor and the accrual of the interest of the 
successor, for, were it otherwise, then during the interval the 
property would be reduced to the condition of a res nullius. In 
this respect, therefore, it differs from the Roman Law accord- 
ing to which acceptance of the inheritance by the heir, exccept 
in the case of a suus heres who was on that account called 
heres necessarius, was a condition of the estate being vested in 
him ; the result of this was, as Sir William Markby points out, 
that “there was a space of time, very often a considerable one, 
during which, whaiever the theory might be the inheritance 
did in fact belong to no one. This difficulty was partly got 
over by the doctrine of ‘relation back’ as it is called, that is to 
say, the heir, though he was not really heir before he accepted, 
yet, when he accepted, was treated exactly as if he had succeed- 
ed immediately on the death of the owner. Still the difficulty 
remained, that in the interval the inheritance was vacant, which 
might give rise to practical inconveniences which no fiction 
could remedy." 5s 


As regards the other principle that an estate once vested 
cannot be divested, I do not see why it should be regarded as 
a special ‘principle of the Hindu Law, when an estate once vests 
in a person, it must follow from the universal principle of 
reason that there cannot be an effect without a cause, that it 
cannot be divesged unless a sufficient ground for it supervenes, 


58. Markby, Elements of Law, Chap. XVIII. z 
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and it may be observed that under the Hindu Law there are 
occasions on which an estate once vested is actually divested, 
although, it must bg admitted, that such occasions are 
exceptiqnal in their character. 7 

Thus the birth of a posthumous son, the adoption of a son 
by a widow after the death of her husband, and the removal 
of disqualification of an heir even after the distribution of pro- 
perty under the Mitaksara Law furnish instances where pro- 
perty once vested in one person is divested and passes to 
another. Of course, when no such ground exists the property 
must remain where it lies, simply because there is nothing to 
remove it, so that the high-sounding proposition that ‘an estate 
once vested connot be divested' really amounts to nothing more 
than this, that à person who acquires an ownership remains 
owner until for some sufficient reason he ceaess to be an 
owner. 

The lecture has already beccme too long and here I close 
it with the hope that although ihe detai!s of the subject can 
only be gathered from text-books specially dealing with the 
same, the principles explained above will place them in their 
true light and afford a rational basis for taking a connected 
view of the whole.^*? 


59. Special reference for this section should be made of: 

Rajkumar Sarbadhikari, The Principles of Hindu Law of Inheritance 
(Calcutta University Tagore Law Lecture, 1880). 

J. Jolly, Outlines of a History of the Hindu L-w of Partition, Inheritance 
and Adoption (Calcutta, 1885). 

On partition the modern Law cases have been discussed in detail in 
Ram Charan Mitra, ‘The Law of Joint Property and Partition in British 
India (Calcutta, 1897), pp. 292-362. 

Kisori Lal Sarkar, The Mimamsda rules of interpretation as applied to 
Hindu Law, (Calcutta 1909), pp. 383-413. 
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- LECTURE VI 


THE LAW OF PLEDGE.* 


Pledge treated as a security for the re-payment of a debt—Two modes of 
ensuring the confidence of a creditor—Pledge creates a real right—Pledge 
(adhi) defined—Division of pledges—Four-fold division by Narada— 
Eight-fold division by Brhaspati—The two classifications how reconciled 
by SSmrticandrika—by Krtyakalpataru—the principles of classification— 
could there be a pledge without delivery cf possession—Sbibcbandra 
Ghosh v. Russickchandra Neoghy—Mr. Justice Grant’s judgement— 
Dr. Ghosh’s criticism—Elements of truth in the aforesaid judgement— 
The question discussed : arguments pro and contra—Arguments for an 
answer in the negative—Etymological meaning of the word da@dhi—The 
division of a pledg- into two classes gopya and bAogva—Nature of the 
rights and obligations.—Was hypothecation likely to be regarded as a 
sufficient security ?— Disadvantages of hypothecation— Yàjüa*alkva's text 
—Narada’s text— Arguments in favour of an-answer in the affirmative 
considered—A passage from Mitaksara cited by Dr. Ghosh—True import 





* For important contributions on this topic the following may te 
referred to : 

Tomas Strange, Hindu Law, I. (London, 1830), 223-292 ; Rash Behary 
Ghosh, The Law of Mortgage in India (Calcutta, 1877) ; K. M. Chatterjee, 
The law relating to the transfer of immovable property (Calcutta, 1890), 
340-408; J. Jolly, Recht und Sitte (Strassburg, 1896) tr. into English 
by B K. Ghosh under the title—Hindu Law and Custom (Calcutta, 1928), 
219-221; J. H. Wigmore, ‘The pledge-idea: a study in comparative 
lezal ideas, II. in Harvard Law Review, X. No. 7. (1897) 416-417; K. P. 
Jawaswal, Manu and Yàjfiavalkya, (Calcutta, 1930), 210.216 ; Garga Nath 
Jha, Hirdu Law in its Sources, 1, (Allahabad, 1930), 152-177 ; Niranjan 
Roy. 'The ancient Hindu law of pledge and bailments' in the Journal of 
the Department of Letters, Calcutta University, Vol. XXXII, (1939), 1-120 ; 
Mati Lal Das, Hindu law of bailmenr (Khulna, 1946), 231-259 ; P. V. Kane, 
History of Dharmasàstra, III. (Poona, 1946), 411-439 ; N. C. Sen Gupta, 
_ Evolation of ancient Indian law (Calcutta, 1953), 239; J. D. M. Derrtt, 
‘The development of the concept of property in India’ ,in Zeitschrift fur 
E oe blsivchende Rechtswicsenschaft, 1962, 78-85; Ludwik  Sternbach, 
Juridical studies -n ancient Indian Law, I, (Delbi, 1965), 10971 52:5 
S DE. Chatterjee, The law of debt in ancient India, (Calcutta, 1971), 211-297. 
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of the passage—The passage does not solve the question—What the 
question really amounts to—No trace of hypothecation in thee Mitaksara— 
A text of Brhaspati quoted by Jagannatha—tThis also does not lead to any 
definite coaclusion—Dr. Gbosh's argtiment based on fhe etymology of the 
word bandhaka—The argument not conclusive—A different etymological 
meaning atiributed to the word by Jagannatha—The two words adi and 
bandha sometimes used as synonymous—How the suggested transition 
can be worked out— Evidence to show that a pledge withort delivery of 
possession was recognised by later Hindu Law—Jagannatha’s comments 
on Katyayana’s text—Halayudha's view—' Ihe value of this opinion to 
show that hypothecation prevailed in Bengal—A passage from Raghu- 
nandana’s Dayatattva supporis the conclusion—why hypothecation should 
find a readier acceptance in Bengal ?—Evidence of prevalence of hypothe- 
cation * outside Bengal—V)davahdramayakha—successive stages in the 
transition to hypothecation—A text of Brhaspati distinguishing between 
adhi and bandha—A text of Narada to explain the distinction quoted by 
Viramitrodaya—The first stage in the transition: property placed in the 
hands of a third party—The second stage: the stake-holder transformed 
into a surety for the production of the pledge— The last stage in the 
transition: The intervention of a third party dispensed with—Import- 
ance of the transition: what it demonstrates—Rights of the pledgee— 
Pledge for a definite period: no redemption after the expiry of the period 
—Pledge without a period fixed—When the right of redemption ceases, 
if the pledge be for mere custody—Period of grace—Pledge for use without 
a definite period fixed: no forfeiture—A further distinction in regard to 
a pledge for use—The usufruct may be enjoyed in lieu of interest : or it 
may go to satisfy the principal as well—The duty of the pledgor in the 
former case—No forfeiture in the latter case—A pledge of this latter 
class is known as Ksayddhi and resembles the vivum vadium of the old 
English Law—Improvement or deterioration of the pledge: its effect — 
when the pledgor gets back his property—Pledgee bound to release the 
property upon satisfaction of the de*t before the foreclosure becomes 
absolute—An exception to the rule in the case of usufructuary mortgage 
for a definite period—when can the creditor sell the property pledged ?— 
The rizht of sale given as an exception to the :ight of forecloser— Two 
special kinds of pledge: caritrabandhaka and saryamkaàrakrta— Ihe rules 
summarised—if upon a sale there remains a surplus, the debtor becomes 
entitled to it—But what if the price falls short 7—Me:!hod of carrying out 
the sale—A pledge created a real right—lhe M:tåkşarā supports this 
position—tThe security furnished by a pledge was a real security—was 
it so in the days of Manu ?—Power to create a sub-mortgage—How far 
limited according to Viramitrodaya—Doubts throws by Medhatithi and 
Govindaraja—How met by the Mitaksara—Kulitkabhatta’s criticism— 
Power to demand fresh security or payment of the money in certain 
cases*-Similar rule in the Fiench code— Compared to Sec. 68 of T. P. Act. 
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—Rights of the pledgor, and consequent duties of the pledgee—Duty to 
use proper "care—Duty not to usea pledge for custody—Duty to return 
the pledge when the debt has been paid off—Payment how to be made 
ifthe pledgee be absent— Right of the pledgor to sell cr mortgage the pro- 
perty pledged —His ownership 1 ot affected by the pledge— Could he create 
a second mortgage ?-* Th* question discussed— Dr. Ghosh's view—This is 
doubtful—The Mitdksard view—It may be that a s:cond mortgage was 
gradually recognised as valid—Even this is doubiful— Cf. Viremitrodaya 
—Priority of mortgages—The general fule: prior in point of time pre- 
vails—But rior from what standpoint ?—Priority by reference to posse- 
ssion; see Viramitrodaya—Dr. Ghosh’s view doubted— Miráksgara in 
agreement with Firamitrodaya— Cf. Apararka—Conclusion—Priority v ben 
the transactions were contemporaneous—Similar rule in the Roman Law— 
What if possession is sought at the same time ?— Special rules when the 
above considerations do not apply—The Hindu Law of Pledge logical and 
reasonable—*A mode of good sense and logical consistency’. 


IN 1HE LAST four lectures I have dealt with ownership and the 
various modes of its acquisition whether original or derivative. 
In the present lecture I propose to discuss the Hindu Law of 
Pledge. The Hindu lawyears deal with this subject in 
connection with recovery of debt, for a giving of pledge, accor- 
ding to them, is a form of furnishing security for the repayment 
of debt. Or in other words, it is a mode of ensuring the 
confidence of the creditor. So Narada says, ‘surety and pledge, 
these are the two sources of ensuring the confidence of the 
creditor.” > Among the two I propose to deal with the law 
of pledge at this place, because the giving of a pledge involves, 
as you will find, the transfer of an interest in property in 
favour of the creditor which under certain circumstances 
matures into full ownership, and thus creates a rcal right as 
distingiushed from a right corresponding to a mere personal 
obligation, so that in logical order of sequence the discussion 
of this subject should come immediately after the discussion 
of the transfer of full ownership with which I was busy so long. 


~» 


he Visrambhaheii dvàv atra pratibhür adhir eva ca. ` 

T me F - Nāradasmrti, 1V. 117. 
de$vara in his Vivadaratnakara explains viśvāsa as: prayuktarna- 
T A 
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The ordinary Sanskrit equivalent of the word pledge is adi 
which is thus defined in Mitaksard: ‘whatever is placed under 
the control of the creditor by the debtor as a security for the 
thing lent to him is called'an @dhi’.2 It may be of various kinds. 
So Narada first divides it into two classes viz., (1) that redeem- 
able within a definite time (krrakalapaneya) and (ii) that given 
for an indefinite period until the repayment of the debt, (yava- 
ddeyodjata) and these two classes are again diviced into two, 
in as much as they may be either for custody or for use.* 
Brhaspa‘i gives a somewhat different classification. He begins 
by saying that a pledge is of four kinds, and then goes on to 
specify án eight-fold division viz., (1) movable, (2) immovable, 
(3) for custody, (4) for use, (>) discretionary (i.e. without 
a time limit), (6) with a fixed time limit, (7) evidenced by a 
document, and (8) evidenced merely by  witnesses.* This 
apparent inconsistency is then reconciled by Smrticandrika by 
saying that although the divisions actually enumerated are 
eight yet the principal divisions are four as enumerated in 
the text of Narada, in as much as they are productive of 
important consequences, while the reminder ofthe classification, 
being of minor importance, may safely be ignored. On the other 
hand, Laksmidhara in bis Krtyakalpataru makes a very ingenious 
suggestion which, to my mind, affordsa moreacceptable solution 
of the puzzle: it says that although the divisions enumerated 
are eight in number, yet the classification is really four-fold 
since the principles of classification are four viz., (1) nature of 
the property pledged, (2) form of the pledge, (3) time relation 
and (4) nature ofthe evidence by which the pledge is supported 


2. Adhir nama grhitasya dravyssyopari visva:aithem achamarnenotta- 
marno'dhikriyate àdhiyate ity &dhib. on Y3gj. lI. 58. 

Cf. Adhikriyate ity àJhih. Nd@rada, IV. 124. For other interpretations 
vide Vyavoháraprakàása, (P). 214 ; Madanaratnapradipa, 145, Smticandrika. 
Vy. Kanda, II, 318; WVivaddaratnakara, p. 5. 

For detailed discussion vide H. Chatterjee, The Law of debt in ancient 
India, pp. 211-13. ^ 

3. Narada, iV. 124, 125, 139. -— 

4. Adhir bandhah samākhyātah sa ca proktas$ catufvidhabi" 

E Jangamab sthavaras caiva gopyo bhogyas tatbaiva ca/. at 
- YAdrechikah savadbi§ ca lekhyarüdho'tha saksim@n//Br. S, X.38-39. 
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(svarupa-prakara-kala-pramdanaih caturvidhah). According to 
the nature of the property a pledge is either movable or 
immovable ; according to the form it is either for custody or 
for use ; accofding to time relation it is either with or without 
a time limit; and according to the nature of the evidence it is 
either supported by a document or merely by witness.5 The 
way in which the differences, indicated by these divisions affect 
the incidents of the pledge will be pointed out later on. * 

It will be seen from the classification given above that 
although a pledge is distinguished into a pledge for custody 
anda pledge for use, there is no suggestion for a third class, 
viz., a pledge which is not accompanied by possession. This 
raises the question whether under the Hindu Law there could 
be a pledge without the accompaniment of delivery of 
possession, or, in other words, whether the very nature of the 
transaction did not involve the transfer of possession from 
the pledgor to the pledgee as an element in its constitution. 
The question was raised before the late Supreme Court of 
Calcutta in the case of Shibchandra Ghose v. Russickchandra 
Neoghy*®* and the majority of the court held that whatever 
might have been the case in early times, the later Hindu Law 
recognised the validity of a pledge although unaccompanied 
by possession, and they relied in support of this conclusion 
upon some of the texts of Hindu Law as well as upon the 
general usage of the country. Mr. Justice Grant however, was 
of a different opinion and held that delivery of possession was 
necessary to the validity of a pledge in Hindu Law and that 
this was also in conformity with the general principles of 
natural law. The argument of Mr. Justice Grant, in so far as 
it is based upon a consideration of the so-called law of nature, 
is somewhat difficult to follow, for, as Dr. Ghosh points out, 
“if it were not for the peculiar views about the law of nature 
so widely prevalent at the time, Mr. Justice Grant could 

5. 'Tatra svarüpam eva dvividharn, sthavara-janga mabhedena. Pra- 
kára$ ca dvividho gopya-bhogyabhedena. Kalo dvividhah avadhiniyama- 
.niyamabhyàm.  Prrmànam dvividham, lekhya-saksyadibhedena. 
Krtyakalpataru, (Vyavaharakanda,) p. 292. Edn. G.O.S. No. CXIX. 
. Baroda, 1953) » 
5a. Fault. 36. re 
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hardly have failed to perceive that the Hindu Law might have 
been developed in course of time in the same manner 
as the Roman Law was developed by the igtroduction of 
hy pothecation.”’ 

The element of truth which it probably contains, although 
expressed in a somewhat obscure lauguage, is that having 
regard, to the purpose for whicha pledge was required, viz, 
ensuring the confidence of the creditor, it was not likely that 
a pledge unacompanied by possesion would, in the early stages 
of society, meet the end so that in the order of evolution, the 
recognition of hypothecation is a later juridical phenomenon 
than the prevalence of pledges accompanied by possession. 

But, then, just as in the later Roman Law, the altered con- 
ditions of the time led to the recognition of hypothecation 
unacompanied by possession as a valid transaction. So it is not 
at all unlikely in the nature of things, that a similar transition 
snould also take place in the later Hindu Law. On the other- 
hand, if the ‘growth of hypothecation was a natural growth 
determined by circumstances which might appear anywhere, it 
would be only reasonable to expect that its recognition would 
not be confined to a particular system of laws, but find a place 
in other systems as well. Prima facie, therefore, we cannot 
attach much importance to this sort of a priori speculation, 
and the real question is whether upon the evidence available 
to us we can say that the Hindu Law did recognise the validity 
of a pledge unaccompanied by possession. On giving the matter 
my best consideration I have come to the conclusion that our 
Dharmasastras do not contain much evidence of the prevalence 
of a hypothecation ; on the other hand the scheme of the law 
bearing upon the subject and the rights and obligations arising 
under it all go to show that a pledge involved the placing of a 
property ofthe debtor under the control of the credfior as a 
security for the payment of the debt. In support of this posi- 
tion, I may begin by referring to the definition of *adhi" which 
I have already placed before you, for it shows that the tern 
denotes a thing placed under the control of a creditor in order 
to ensure his confidence, and indeed the etymology of the word 
(adhiyale ity adhih) supports this definition ; in the second 
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place the division of a pledge into two classes, i.e. for custody 
(gopya) and for use (bhogya) suggests the same conclusion, for 
the recognitiog of hypothetation will require the admission 
of a third class of pledge which is neither for custedy (gopya) 
nor for use (bhogya) ; in the third place the various rights and 
obligations of the pledgor and pledgee to which I will presently 
advert contemplate the pledgor parting with his possession at 
the tine of creating the pledge. It seems to me that it is but 
natural that this should be so, for what is hypothecation but an 
agreement on the part of tne debtor to hold his property as a 
security for the fulfilment of his engagement to repay the loan, 
and could it under ordinary circumstances be sufiicient to 
ensure the confidence of the creditor? It is practically one 
promise (viz. to hold the property as a security) on the top of 
another (viz., to repay the loan) and if it could be relied on, 
why not the bare promise to repay ? It may be said that a 
hypothecation creates a qualified right in the property hypo- 
thecated in as much as it gives you a right to sell the pro- 
perty under certain circumstances. That is quite true, but it 
must be remembered that the right can only be exercised if the 
debtor retains the property, for, if he sells it ofT to a bona fide 
purchaser, the situation will be this, that if you allow the 
hypothecation to prevail, the honest purchaser is defrauded 
and deprived of his property without any fault of his own ; 
while if you do not, the hypothecation practically loses the 
whole of its value. These disadvantages of hypothecation are 
so palpable that I am not quite sure that a Hindu creditor 
would not have reposed more confidence in a solemn promise 
exacted from the debtor, such as is involved in what is called 
a pledge of religious merit (caritrabandhaka)*? according to one 
of the interpretations, whereby the debtor, for instance, says to 
his creditor ‘until I repay the loan I will not bathe in the 
Ganges' or 'the benifit of my ablution in the Ganges shall 
accrue to you', than ina security like this, and to this stage 
e 


6. The Caritrabandhakakrta type of pledge has been mentioned by 
Yajüavalkya (LI. 61 ). Vijüàne$vara has explained the significance of 
the term in his commentary. For details of this type of pledge vide 
Chatterjee, The Law of Debt, pp. 235-237. 
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of feeling are to be attributed the text of Yajnavalkya, “By the 
acceptance of a pledge is its validity maintained?” and, the text 
of Narada attributed by Jagannatha to Vyasa, **Pledges are 
declared to be of two sorts, imimoveable and,moveable, and 
both are walid when there is actual enjoyment, and not other- 
wise".5 All these considerations, therefore, combine to show 
that in the early Hindu Law a pledge without the accompani- 
ment .of delivery of possession was not usually recognised. 

Let us now consider the evidence which has been supposed 
to indicate the existence and recognition of a hypothecation 
under the Hindu Law. In his work on Law of Mortgage, Dr. 
R. B. Ghosh quotes a passage from the Mitaksara in support 
of the position that in the mature Hindu Law the rule requiring 
tradition had fallen into disuse, and that a real right, whether 
by mortgage or sale, could bs created by a mere expression of 
of the intention of the parties. The passage cited is one to 
which I have already had occasion to draw your attention 
in another connection. It as tists “The acceptance 
of gold, clothes, etc., being completed by the ceremony 
of bestowing water and falling therefore under either of 
the means, may be designated as a threefold acceptance ; 
but in the case of land as there can be no corporeal 
acceptance without enjoyment of the produce, it must be 
accompanied by somelittle possession ; otherwise the gift, 
sale, or other transfer is not complete. ^A title, therefore, 
without corporeal acceptance, consisting of the enjoyment 
of the produce, is weaker than a title accompanied by it or 
with such corporeal acceptance. But such is the case only, 
when of these two the priority is undistinguishable, but 
when it is ascertained which is first in point of time and which 
is posterior, then the simple prior title affords the stronger 


a 


7. Adheb svikaranat siddhih. Yaj. II. 60 ; 
8. Adhis tu dvividhah proktah sthavaro jangamas tatha/ 
_  Siddbir asyobhayasyàpi bhogo yady asti nànyathàa// 1 vi 
: Narada. IV. 139. 
Manisa explains: Gopyādhau bhogah svikarah, bhogyádhau 
bbalabhogah. Vir. Vya. p. 229. — ^ 
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evidence’’.® Iam afraid that this passage does not support 
the conclusion for which it is sought to be used. It is true 
it shows that tradition is not necessary to complete a transfer 
of property, but that it is of importance only when a question 
of relative superiority arises between two transactions where 
priority in time cannot be ascertained and it does not affect 
the other question whether from the very nature of a pledge 
delivery of possession by the debtor to the creditor is not one 
of its constituent elements. The fact is that the above observa- 
tions were made by Vijüane$vara in connection with the 
question of acceptance. Acceptance, he says, may take either of 
three forms; it may be mental, verbal or corporeal, and in order 
that the acceptance of atransfer may be complete, it is not 
absolutely necessary that it should take the corporeal form ; 
although, in so far as corporeal acceptance, which involves 
an assumption of possession, and in the case of land, some 
enjoyment of usufruct, is more tangible and easily demons- 
trable, it determines the relative superiority between two 
transfers where priority in point of time cannot be clearly 
ascertained. It therefore follows that in so far as assumption 
of possession may be regarded as part of acceptance, it is 
not really indispensable, but it does follow that delivery of 
possession can be dispensed with even when the very nature 
of the transaction involves it as one of its constituent elements. 
I am, therefore, of opinion that the above observations were 
made by  Vijüane$vara in connection with a transfer of 
ownership such as a gift or a sale, and not in relation to a 
pledge, and that so far as this latter transaction is concerned, 
the question whether it does not involve delivery of possession 
by the debtor to the creditor as one of its constituent elements 
is not at all affected by it. To put the same matter in another 
form : suppose a debtor offers a pledge and the creditor 
accepts it; the contract is complete without any delivery of 
possession, since acceptance is not necessarily corporeal, but 
the question remains whether the creditor is not entitled to 
demand possession : if a pledge involves delivery of possession 
as one of its constituent elements, he is; but if it does not, 


| 9. Wide Vijüanesvara's commentary on the Yajnavalkyosmrti, Il. „27. 
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the pledge is a mere hypothecation of the Roman Law, and 
heis not. The question whethet the Hindu Law recognised 
a transactjon of the latter kind does not find any solution 
from the passage quoted above nor is there any other passage 
in the Mitaksard to show that it did. There is a text attri- 
buted by Jagannatha to Brhaspati which is sometimes cited in 
support of the recognition of a pledge without possession. 
It runs thus: ‘‘of him who does not enjoy a pledge, nor 
possess it, nor claim it on evidence, the written contract for 
that pledge is nugatory, like a bond when the debtor and 
witnesses have deceased". This seems to me to lay down a rule 
of evidence, and is besides of such a doubiful import that 
it does not lead to definite conclusion as tio whether there 
could be a pledge without possession. It must also be 
remembered that Brhaspati divides a pledge with reference 
to its form into two classes, viz., pledge for custody and 
pledge for use, and, that being so, it becomes difficult to 
infer that in the text quoted above he recognises a third class 
of pledge which is neither for custody nor for use. Referring 
to the use of the word bandhaka to designate a pledge, Dr. 
Ghosh suggests that ‘‘change from adhi to bandhaka marks 
the progress from a pledge with possession to a pledge not 
followed by delivery or in other words io hypothecation”. 
This suggestion is based by him upon the etymology of the 
two words, for he says that while the word adhi signifies 
bailment, bandhaka, the word now in familiar use among the 
Hindus, likelien in the English law, imports merely a, tie 
or nexus. There may be good deal in this suggestion, but, 
with all deference, 1 am bound to point out that an argument 
upon the etymology of a Sanskrit word is seldom conclusive, 
for itis often quite- possible for a Sanskritist to give it a 
different turn. Thus with reference to the etymology of the 
word bandhaka Jagannatha says: ‘bandha’ is derived in the 
passive form, *'that which is bound or pledged (badhyate)”. 
A male slave or the like, being bound or confined is then 
unable, to perform service for his master ; a horse also being 


bound Gr tied, is then unfit for his owner's use. By accepta- 


tion, the sense of the word ‘bandha’ is a thing remaining in 
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the creditor’s possession by an agreement on the part of the 
debtor in this form, ‘this chattel shall remain in thy posses- 
sion so long as I do not repay the money’. Accordingly it is 
said by eminent logicians that ‘the meaning of words is appre- 
hended by grammar, by analogy, by dictionaries, by original 
instruction, and by practice or acceptation’. It is plain 
that if this interpretation be accepted, the etymology’of the 
word bandha instead of supporting Dr. Ghose’s theory really 
goes against it. It must also be remembered that Brhaspati 
begins his discussion of the law of pledge by saying that ‘an 
adhi is also called a bandha and it is of four different *kinds’,'° 
and in many texts of Hindu Law the two words are used as 
synonymous. I am, however, disposed to think, on other 
grounds, that the suggestion that ‘the change from adi to 
bandhaka marks the progress from a pledge with possession 
to a pledge not followed by delivery or in other words to 
hypothecation' is not without foundation, and what is more, 
it also helps us to mark out the several stages in the transition 
from the former to the latter, and this I shall presently try to 
show. In doing this I shall first place before you indisput- 
able evidence to show that a pledge without possession was 
recognised by the later Hindu Law, and I shall then try to 
explain the causes which determined its recognition, and 
reconstruct the several stages through which the transition, 
in all probability, came about. There is a text of Katyayana 
which dealing with the priority between two pledges says, 
“If a pledge, a sale, or a gift of the same thing be made 
before witnesses to one man, and by a written instrument to 
another, the writing shall prevail, because one transaction 
only can be maintained'".'* Commenting upon this Jagan- 
nitha observes that *Halayüdha says if there be no occupancy 


10. Adhir bandhah samākhyātah sa ca  prokta$  caturvidhahb 
Br. Sm, X. 38. 

41. Adhanam vikrayo dànam lIekhyasaksyakrtam yada/ 
EkakriyaViSuddham tu lekhyarn tatrapaharakam// Kātyā ana, 518. 
This text of Katyayana has been referred to in the Smrticandrikd 111. 
338; Parafaramddhava. III. p. 235. P. V. Kane translates this verse as: 
‘when a mortgage, sale and gift are made by means of a document and 
by means of witnesses, the transaction effected by a document would 
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but a writing exists duly attested and so forth, the writing 
shall prevail because it is the begt evidence of a transaction: 


it shall establish the mortgage. It is hereby intimated that 
if there be written and verbal contracts,-a mortgage is not 
of course invalid for want of occupancy’.'2 Now Halayudha, 
as you are perhaps aware, was the chief judge in the reign of 
Laksmana Sena, one ofthe Sena kings of Bengal, and his 
opinion may be regarded as quite conclusive regarding the 
prevalence of hypothecation at least in Bengal: A few 
centuries after this, Raghunandana, who is known as the 
Smarfa Bhattacarya in Bengal and whose work known as 
AstavimSatitattva at present regulates the ceremonial law of 
that province, writes in his Dayatattva: **Thus also if the 
pledge be not redeemed by reason of death or the like of the 
seller or donor, it may be redeemed by the buyer or donee, 
because a right equal to that of the former owner has been 
generated by the sale or gift. In such a case if a dispute 
arises as to the source of the right, then the buyer or other 


be superior, being opposed to only one mode of proof.’ |t 
Kane in his notes on this verse observes: ‘This verse applies to 
a simple pledge or mortgage (gopyàdhi) where there is no enjoyment. 
In such cases the transaction which is effected by writing is superior to 
one effected in the presence of witnesses only. But ifa transaction be 
effected before witnesses and is accompanied with possession, then there 
being two modes of proof (oral evidence and possession) that transaction 
would be superior to one effected by writing but without possession. 
Vide Vi. V. 184. Compare Sec. 48 of the Indian Registration Act 
which confers priority on registered documents against oral agreements 
unless the latter are accompanied or followed by delivery of possession." 
This verse along with Verse 517 : 
(Adhim ekam dvayor yas tu kuryat ka pratipad bhavet/ 
Tayoh pürvakrtam grahyam tatkartà coredandabhak//) 
shows that bypothecation without delivery of possession @as known to 
Katyayana. Karyayanasmrtisaroddhàra, (Poona, 1933) p. 219. 
12. Vide Colebrooke's Digest, p. 221. 
23. Halàyudha thus described the successive offices held by bim under 
Laksmanasena in his Brà/imanagarvasva: (Ed* D. M. Bhattacarya.) 
Balye khyapitarajapanditapadah sitamnsubimbojjvala 
x Chatrotsiktamahamahattakapadam datva nave yauvane/ 
z Yasmai yauvanasesayogyam akhilaksmapalanarayanah 
Srimàn laksmanasenadevanrpatir dharmadhikaram dadau//V.12. 
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donee “(who is admitted as such) is required to prove his 
possession, and not the commencement of his title".** This 
passage among other things clearly shows that according to 
Raghunandana there could be a pledge without possession 
and that such a pledge was prevalent in his days. We may, 
therefore safely conclude that the system of hypothecating 
property without delivering possession of it to the creditor 
was prevalent in Bengal at least from the time of Sena kings, 
and it seems to me that there are reasons why such a form of 
mortgage should find a readier acceptance in Bengal than 
anywhere else. A pledge, as you have seen, may either be 
moveable or immovable. Now, in the case of movable property 
the transfer of possession from the debtor to the creditor 
may not cause much inconvenience, but in the case of immov- 
able property it may often prove to be a source of inconveni- 
ence to both the parties ; for the creditor, on the one hand, 
may often be unwillingly to undertake the truoble of cultivat- 
ing or making other profitable use of the land, and the debtor 
also may, on the other hand, be diffident regarding the honesty 
or capacity of the creditor. It is, therefore, quite natural that 
in a province where pledges of immovable property frequently 
take place, the people should, sooner or later, hit upon the 
expedient of introducing a system of mortgage which would 
not require the debtor to part with possession of the pro- 
perty. Now, as I have already explained in another place, 
transfers of immovable property were likely to be more 
frequent in Bengal than anywhere else where the Mitaksara 
law with its peculiar restraints on alienation especially of 
immovable property prevailed, and the necessity for raising a 
loan and that speedily, would also be more frequent there 
by reason ef the commercial activity of the people who settled 
along the lower course of the Ganges. It is, therefore quite 
natural that these circumstances should combine to produce 


14. " Evañ ca vik-etpdáàtror maranadina adhyanuddhara vikraya- 
danabhyam tatkartrtulyasvatvajananat tatra takretrpratigrhitrbhyam 
adhyuddharah karya iti tatraivagamavivade tabhyam tayor bhoga^ eva 


vyasasth4paniyo ©  nágamader iti. 
Dayatattva. (Edn. L. K. Serma, Calcutta, 1828) p. 26. 
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a modification of the original law under which a pledge 
necessarily involved delivery of possession of the-property 
pledged by the debtor to the creditor. I must not, however, 
be-understood to say that hypothecation was,unknown out- 
side the .province of Bengal ; on the other hand there is clear 
evidence of its prevalence to be found in works regarded as 
authoritative in other provinces. Thus in Vyavaharamayükha 
Nilakantha referring to a text of Brhaspati, in which the two 
words adhi and bandha are used together so as to signify the 
different meanings must be attached to them, says that the 
word bandha may be taken to mean an agreement of this form, 
viz., *Ll shall not make a gift, sale, pledge, or other disposi- 
tion of this house or field, or other property until the debt 
I owe you is cleared off"  ; and this is an explanation which 
clearly marks off a hypothecation from a pledge accompanied 
by possession, and supports the suggestion of Dr. Ghose that 
the word bandhaka as distinguished from adhi was taken 
hold of to introduce a new kind of mortgage which gradually 
did away with the requirements of delivery of possession with- 
out which there could be no pledge under the older law. 
Having thus shown that the later Hindu Law discloses the 
recognition of a form of mortgage which did not involve 
transfer of possession, I shall now attempt to trace the 
successive stages which led to thistransition. I have stated 
that the word bandhaka has in many texts been used in the 
same way as adhi to denote a pledge with the accompaniment 
of delivery of possession so that the two words may be taken 
as synonymous expressions. There is, however, a text of 
Brhaspati in which distinction seems to have been drawn 
between them in so far as it says that a creditor should give a 
loan either attested by a document or in the presence of 
witnesses after obtaining an adhi or a bandhaka of adequate 
value or a reliable surety."'5 Here the use of the two words 


15  Paripürnarm grhitvadhim bandham và Edhasa aaa 
Lekhyaridham sākśimad và rnam dagaa dhani tathà// e 
7 Brhaspati, X. 5. 
Vide here also a text of Harita of identical import quoted in the 
Dharmakosa, Vyavahàra section, 608. (Vol. 1—II). ~ 
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adhi and bandhaka conjunctively suggests that they are employ- 
ed in different senses, and the VWiramitrodaya in explaining 
this quotes a text of Narada which says that the word bandha 
signifies a property placed in the hanes of a friend for the 
confidence of the creditor.^^ Now, it seems to me-that this 
marks off the first stage in the transition from a pledge with 
delivery of possession to the creditor to a hypothecation in 
which the debtor retains the possession of the property,. for 
here, although the debtor parts with his possession, it is not 
the creditor but somebody else in whose hands the property 
is placed in order that he may produce it in case the debtor 
cannot fulfil his engagement to pay off the debt. The next 
stage in the transition is reached when the third par. y who 
played the part of a stake-holder, so to say, is transformed 
into a surety for the production of the pledge when the creditor 
becomes entitled to demand its production. That this trans- 
formation did actually take place appears from the fact that 
while Yàjnavalkya describes three classes of sureties, viz., for 
appearance, for trust, and for payment,'? other law-givers have 
noticed a distinct class of surety, viz., a surety for the produc- 
tion of the pledge who is sometimes described as a surety for 
production of the debtor's property (rnidravydrpana-pratibhi) 
andsometimes, more precisely,asurety forthe production of the 
pledge taken (grhitabandhopasthdnapratibhu.) l| shall deal with 
these classifications more fully in a future lecture, but I simply 
mention them here to show that when a pledge was allowed to 
be placed in the possession of a third person instead of the 
creditor nothing was more natural than that, that person should 
gradually be permitted to exercise his discretion to keep in the 
possession of the debtor provided he took upon himself the 
responsibilitiy and risk of standing a surety for its production 
at the proper time and this was what actually took place in the 
Hindu Law. When we have reached this stage, it is not at all 
difficult to conceive that there should be a further relaxation 
and that ultimately the debtor should be allowed to retain the 
pledge in his possession on his own undertaking not to alienate 


16. Niksepo mitrahastastho bandho vi$vásakah smrtab. 
17. Dar$ane pratyaye dane prat:'bhávyam vidhiyate. Ydj. II. 53. de 


AY 
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itin any way without being required to procure a surety to ensure 
the production of the pledge in case he failed to discharge his 
debt in proper time. When we'arrive at this stage we get what 
is called hypothecation, and I have already shown that the 
later Hindu Law furnishes ample evidence of its recognition. 

The above account of the way in which the necessity of 
making over the property pledged to the creditor was gradually 
shaken off furnishes a curious instance of the manner in which 
old order slowly changes yielding place to the new without 
abruptness and without any seeming compulsion, but moved 
and guided along the line of least resistance by the impetus 
supplied by the altered conditions. of the society and the exi- 
gencies created thereby, and it is only one among numerous 
instances of gradual modification introduced into the Hindu 
Law in response to the demands oftime and the growing 
necessity of the society. I, therefore, venture to affirm that 
the critic who pretends to see nothing in the Hindu Law but 
a stagnant mass of archaic rules knows not what he says, and 
shows that he himself has got a stagnant mind. 

Having thus explained to you the nature of a pledge under 
the Hindu Law, Ishall now shortly discuss the rights and 
obligations arising from the transaction. You will remember 
that a pledge may be either for a definite period or without 
any period previously fixed, and it may again be either for 
custody or for use. The incidents of a pledge vary according 
to its nature with reference to these distinctions. Thus in the 
case of a pledge given upon the definite understanding that it 
must be redeemed within a definite time, the pledgor loses his 
right to redeem if he fails to carry out his undertaking, and in 
this respect it does not make any difference whether the 
pledge was one for mere custody or for use. Where, however, 
no such period is fixed by contract, there ifthe pledge be 
merely for custody so that the pledgee cannot get anything out 
of it in satisfaction of his debt, the pledgor loses his right to 
redeem when the amount of interest accruing due reaches its 
extreme limit allowable under the Hindu Law, which usually 
happens when the debt doubles itself ; for.the Hindu Law 
does not orninarily allow accumulation of interest exceeding 

H. J.—12 ! 2 à 
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the principal. The principle underlying this seems to be that 
a creditor should not be compelled to stay his hands when the 
debt ceases to carry interest while the pledge being merely for 
custody does not bring any satisfaction. In either case how- 
ever, the law allows a period of grace which usually extends 
to two weeks, so that the debtor can get his property released 
by paying off the debt within that time, although he has failed 
to pay off the debt within the period fixed by the contract, or 
allowed the interest to accummulate upto the maximum limit.' 5 
On the other hand, where the pledge isfor use and no period is 
fixed by contract upon the expiry of which the pledge shall be 
forfeited, there no forfeiture can take place, and the pledgor 
is free to redeem and get back the property at any time he 
likes.** Then again, there is a further distinction to be 
observed in regard to a pledge for use, for the pledgee may be 
let into possession either on the understanding that the 
usufruct shall be enjoyed in lieu of interest, or on the under- 
standing that besides the interest the principal also shall be 
satisfied out ofthe usufruct. In the former case where the 
usufruct is enjoyed in lieu of interest, it will be the duty of 
the pledgor to pay off the principal either within the time 
limited by the contract, if there be any, or at any time he 
chooses, if there be no fixed time limit, in order to get back 
the property in his possession. Inthe later case where the 
principal also is to be satisfied out of the usufruct it follows 
from the very nature of the contract that there cannot be any 


18. Hiranye dvigunibhüte pürne kale krtevadhau/ 
Bandbhakasya dhani svami dvisaptaham pratiksya tu// 
Tadantara dhanam dattva pni bandham avapnuyat// 
Br. S, X. 48. 

_ Sm, candrika. II. 330, and Vivadaratnaákara, 31 attribute this to 

- Vyasa? Mitramisra in his Vyavahàrapraküsa, p. 242. ascribes this 

to both. 

19. Adhik prana$yed dvigune dhane yadi na moksyate/ 

, Kale kalakrto na$yet phalabhogyo na na$yati// Yaj, II. 58. 
Vijüáne$vara + explains this as having reference  to— 
‘akrtakalagopydadhi’ : 

. Pari$esayd àadbih prapaáyed ity etad akriak@lagopyadhiviggyam 
| avatisthati. S 


-—-- 


—— ae" IAE m» > - 





THE LAW OF PLEDGE 179 


forfeiture, and the pledgor shall get back his property on the 
expiry of the term fixed by the contract, if there be any, or on 
the principal with intgrest being satisfied out of the usufruct, 
if there be none. This later class of usufructuary mortgage 
in which the debt is liquidated from the usufruct was popu- 
larly known as ksayadhi?? or a pledge that exhausts the debt, 
and, as Dr. Ghosh points out, it resembled in many points the 
vivum vadium of the old English Law. The Mitaksara, how- 
ever, lays down a special rule on the authority of a text of 
Brhaspati that if in such a case after the pledgee has been let 
into possession ofthe property, it unexpectedly acquires an 
additional value or deteriorates from its previous condition 
then the increase or the decrease in the usufruct shall, in the 
absence of a contract to the contrary, be taken into account 
in estimating the amount payable to redeem the property, so 
that the debtor shall have to pay less than the principal in the 
one case and more than the principal in the other. Those, 
then, being the conditions for foreclosure, it follows that the 
pledgor is entitled to get back his property on the satisfaction 
of the amount payable by him at any time before the foreclosure 
becomes absolute on the expiry of the period of grace allowed 
by the law, and it is laid down that if the pledgee refuses to 
release the property in such a case he shall be liable to punish- 
ment as if he were a thief. "There is, however, one exception 
to this rule, viz. that where a usufructuary mortgage is given 
upon the definite understanding that it will be redeemed at a 
particular time there it cannot be redeemed before the close 
of the term even if the debtor wishes to get back the property 
on paying the amount due to the creditor without waiting till 
the end of the term unless the creditor agrees to forego his 
strict rights to retain the property in his possession for the full 
period originally-agreed upon.?* It thus appears that the Hindu 

20. Vijüáne$vara in his commentary on the Ydjfavalkyasanhita 
explains : 

Sarvathà  savrddhikamü'arnapakaranartbádbyupabhogavisayam^ idam 
vacanam, tam enam Ksayadhim acaksate laukikàh. > Vij. on Yaj. II. 64. 

21. On Yaj. II, 64: 

s> Yada tu dvigunibhütam rnam adhau tada Khalu/ 

Mocya adhis tadutpanne praviste dvigune dhane// 


- - 
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Law, while protecting with care the rights of the mortgagor to 
get back hrs property at the proper time, cannot be accused of 
showing an undue indulgence to him so as to enable him to 
get out of the terms of the contract into*which he entered with 
open eyes. - : 
Those, then, being the conditions of foreclosure under the 
Hindu Law, it remains to be considered whether under that law 
the creditor could under any circumstances sell the propefty 
pledged in order to obtain satisfaction of his debt. It appears 
that under the Hindu Law, the right of sale was given to the 
pledgee as an exception to the right of foreclosure, that is to 
say, where, except in the case of a usufructuary mortgage With- 
out a fixed time limit which is incompatible with both a fore- 
closure and a sale, the creditor would otherwise be entitled to 
foreclose the mortgage, it would be open to him to sell the 
property mortgaged, if he were prevented from exercising the 
right of foreclosure by reason of a contract to that effect or 


Vijnàne$vara refers to a text of Brhaspati and explains the same: 
Etad eva spastikrtam Brhaspatina : 

Rni bandham avapnuyat/ 

Phalabhogyam pürnakàalam dativa dravyam tu samakam/ 

Yadi prakarsitam tat syat tada na dhanabhag dhani// 

Rnicana labhed bandham parasparamat:m  vina// 

Brhaspati, X. 72. cf. Vyasa quoted by Nanda on Visnu, VI. 7. 
Asarthah—phalam bhogyam yasyasau phalabhogyah, bandhaka Adhih. 
Sa ca dvividhah, savrddhikamülapakaranartho vrddhimatrap- 
akarnarthas ca. Tatra ca savrddhimülapakaranartham bandham 
pürnakalam pürnab kalo yasyasau rürnakalah tam apnuyài rni. Yada 
savrddhikam mülam phaladvarena dhaninah pravistarh tadà tandham 
apnuyad ity arthah. Vrddhimatrapakaranartham tu  bandhakam 
sAamakam dattvapnuyad rni. Samam  mülam, samam eva sáàmakam. 
Asyapavadam aha: yadi  prakarsitam tat syāt. Tad bandhakam 
prakarsitam atiSayitam brddher apy adhikaphalam yadi syat ‘tada na 
dhanabhag dhani’, samakam na labheta dhani. Milam adattvaiva rni 
bandham Apnuyad iti yavat. Atha tv aprakarsitam tadbandhakam 
vrddhaye ‘paryaptam tada samakam dattvapi bandham na labhetadha- 
marnah. Vrddhis$esam api dattvaiva labhetety arthah. Punar ubhaya- 
trapavadam aha—‘parasparam matam  vinà'. Uttamarnadhamarnayoh 
parasparanumatyabhave ‘yadi prakarsitam’ ityady uktam, parasparanu- 
matau tütkrstam api bandhakam yàvanmüladanam tavad upabhunkte 
dhani, nikrstam api r-ülamátradàne nàivàdhamarno labhata iti. A 
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some rule of law prohibiting a foreclosure and entitling the 
creditor to his money. There are two special kinds of pledges 
in which the law lays down that there can be no foreclosure 
and the creditor must take his money including such interest 
as he is entitled to. Those pledges are known as caritra- 
bandhaka?? or pledges of good faith or according to another 
interpretation, pledges of religious merit ; and satyamkarakrta?? 
or pledges of solemn promise. A pledge is said to be a pledge 
of good faith when there is a great difference between the value 
of the pledge and the money borrowed whether it be in favour 
of the creditor or in favour of the debtor, since such a pledge 


22. This type of pledge has been mentioned by Yajiavalkya only in 
his text (II. 61). The implication of the same has been explained 
by VijianeSvara in the lines : 

Dhaninah svacchasayatvat bahumülyam api dravyam  àdhikrtyadha- 
marn?2palpam eva  dravyam àtmasatkrtam, yadi vadhamarnasya 
svacchaSayatvenalpamulyam adhim grhītvā bahudravyam eva dhanina 
adhamarnadhinam krtam iti. 

He states further :  caritra$abdena gangasnagnihotradjanitam 
apürvam ucyate. Yatra tad evadhikrtya yad dravyam atmasatkrtam. 

Apararka interprets the word caritraas dharma and Mitramisra in 
his commentary refers to it as punya. 

Devanabhatta in his Srmrticandrika (11, 334-5) explains : 

Caritram istapurtadiko dharmah ..... evamvidh- tv adhau dhanam 
a>rayacchato ‘dhamarnasya nasty anrnyam ity abhiprayah. 

Jagannatha in his Vivddabhangdrnava explains the circumstances 
under which such a variety of pledge is possible : 

Gangasnanadeh punyakarmano bandhatvam tadaiva bhavati yadi 
rninà rnam grhitva ucyate yavat tava dhanam na Sodhayami tayat 
gangasnanam na karisyamiti. 

Vivadabhangarnava, Folio, 108, L. 11-14 ; Col. Dig.I. 143. 

It is further stated that: Atra tu gangasnanadika aupacdarikago- 
pyadhir eva na bhogyadhih. Ibid. 

23. Satyamnkarakrta : ` 

It is also a special variety of pledge mentioned by Yajüavalkya 
(II. 61). Vijüàne$vara presents the derivative meaning of the term 
thus : : ~ 

Karanam kārah, satyasya karah satyamkarah, satys?nkarepa krtam 
satyamkarakrtam. Ayam  abhisandhib, yada bandhakarpanasamaye 
evettham paribhasitam dvigunibhüte'pi dravye maya dvigupam dravyam — 
eva dātavyarħ nadhinaSa iti tada tad dvigunam dapayet. 


= 
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must be taken to have been given or taken in reliance upon the 
good faith of the creditor in the one case and of the debtor in 
the other. Ina case of this description there will be no fore- 
closure, butthe creditor will be entitled to sell the property 
pledged to recever his money at the proper time. The expres- 
sion caritrabandhaka may also meana pledge of religious merit 
whereby the debtor stipulates that he shall not perform a 
particular act of religious merit or if he performs ‘it the 
benefit of it shall accrue tothe creditor until he repays the 
debt. In such a case also there will be no forfeiture since a 
forfeiture does not amount to a fulfilment of the stipulation . 
and the creditor shall take the money by the sale of the pledge, 
if any, given along with the stipulation. A pledge of solemn 
promise is a pledge given by the debtor with a solemn promise 
to repay the debt and not to allow the pledge to be taken in 
satisfaction of the debt. Here, also, there will be no fore- 
closure since the solemn promise mentioned above implies a 
contract that there will be no foreclosure ; in consequence, the 
creditor will be entitled to sell the pledge in case he eannot 
otherwise obtain satisfaction. The practical result of these 
rules, therefore is, that the right of saie arises, when in a case 
otherwise, fit for foreclosure, the right to foreclose is expressly 
or impliedly debarred by a contract between the parties, or 
where there is such a difference between the value of the 
pledge and the amount due to the creditor that it would entail 
great hardship either upon the creditor or upon the debtor to 
have the debt wiped off by the forfeiture of the pledge. It 
need hardly be said that it is laid down that where the pledge 
is sold and there remains a surplus after the satisfaction of the 


Vi$varüpa however observes that in case of breach of promise there 
will be loss : 
Saiyafnkárinas tu visamvadatas taddhànir eva.” 
Vi$varüpa on Yay. II. 63 (T.S S). 
Jagannatha holds that in such a case pledge is not offered and 
conscience alone is the surety. 
= Yatra [nina *andhah nàrpitab kim tu rnagrahanasamaye tenoktam 
satyenabhibhase tava  rpnam avasyarn Sodhayisyamiti tatra phalato 
dharma eva pratibhur asid ity arthah, p. 196. | ^ 
A Vivadabhangarnava F, 108, L. 38-41. 
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debt the debtor becomes entitled to the surplus, but it may be 
observed that our lawgivers do not expressly say anything 
about the liability of the debtor to make good the deficiency if 
the sale-proceeds do not fully satisfy the debt. With refer- 
ence to this omission, Dr. Ghosh remarks, “with his usual 
raciness, that, ‘like a similar omission in the English Pawn 
Brokers Act, it may be regarded as an indirect compliment to 
the proverbial shrewdness which establishes the kinship of the 
worthy brotherhood of money lenders all the world over". As 
regards the method of carrying out the sale, the creditor must 
of course give due notice of his intention to the debtor, but if 
he is dead or cannot be found then the creditor has the power 
to sell the pledge even in his absence, in the presence of wit- 
nesses, or may keep itat a public place for ten days after 
having fixed the price. If within that time the debtor does not 
come forward and discharge the debt, then the creditor shall 
have his debt satisfied out of it and the surplus if any, shall be 
made over to the debtor's kindreds or in their absence to the 
King?*. Katyayana, however, says that in such a case the 
creditor should sell the pledge after producing the pledge 
before the king and obtaining his permission and the surplus 
sale-poceeds will remain with the king for the benefit of the 
debtor.?5 You wil thus see that the Hindu Law does not 
omit to lay down rules for the proper conduct of the sale to 
ensure that the interest of the debtor may not be unjustly 


24. Hiranye dvigunibhite mrte naste 'dhamarnake/ 

Dravyam tadiyam samgrhya vikrinita sasaksikam// Brhaspati, X.51. 
Raksed và krtamülyam tu dasaham janasamsadi/ 
Rnànurüpam parato grhitvanyat tu varjayet// ~ Ibid. X. 52. 

Also note a provision by Brhaspati in this context : 

Svadhanam tu sthirikrtya gananakuSalair nrbhih/ 
Tadbandhujüatividitamrn pragrhnann naparadhnuat// Ibid. x. SS 
Vide here the notes by L. Renou in Et, V. E. P. XI. (1963) on the 
Brhaspatismrti, X. 48, 52, 55. 

25. Adhata yatra na syat tu dhani bandharn nivedayet/. . 
Ràjnas tatah sa vikhyato vikreya iti dharana// - 
Savrddhikam grhitvà tu Sesarn rajany atbarpayet// Katyayana, 529. 

For other details regarding.gthe procedure of sale of the pledge vide 

Chatterjee, Law of Debt, pp. 287-291. 


à 





184 HINDU JURISPRUDENCE 


sacrificed to serve the purpose of the creditor. As regards the 
time when the right of sale becomes capable of being exercised, 
it is the same as in the case of foreclosure and I need not repeat 
the rules which I have already explained in that connection. 
You will observe from the rights of the mortgagee noticed 
above that the giving of a pledge created a real right and also 
furnished what is called a real security. It created a real 
right because the creditor when a pledge was given became 
invested with an interest in the property pledged which under 
certain conditions and on the expiry of a certain period would 
either ripen into full ownership or entitle him to sell the 
property without the concurrence of the debtor. This right, 
therefore, is a right in the property itself as distinguished 
from the right corresponding to the debtor's personal liability 
to pay. The Mitaàksara expressly supports this position 
when it says that “the giving of a pledge is well-recognised 
among the people as a conditional cause of extinction of 
property, and the acceptance of a pledge as a conditional 
cause of acquisition of property, so that after the debt has 
doubled or the stipulated time has arrived the right to satisfy 
the debt ceased, and by virtue of the text of Yajnavalkya which 
is being commented upon the debtor's right is extinguished 
for ever, and the creditor's ownership becomes absolute".** So 
also the security furnished by a pledge under the Hindu Law 
was what is called a real security, for it not only operated 
upon the will of the debtor to induce him to pay off the debt 
in so far as he was kept out of possession of the property 
given in pledge, or at all events restrained from making free 
dispositions of it so long as the debt was not discharged, but it, 
at the same time, placed in the hands of the creditor sufficient 
tangible means of obtaining satisfaction quite independent 
of the Wishes or ability of the debtor. A` security, as far as 
one can see, may become a real or substantial security to the 


~ 26. Adhikaranam eva loke sopadhikasvatvanivrttihetuh àadhisvikaras 
ca sopadhikasvatvapattihetuh prasiddhab. Tatra dhanadvaigunye nirü- 
| pitakalapraptau ca dravyadanasyatyantanivrttir anena vacanenadhamar- 


SARATTAROMI syatvanivrttih uttamarnasya cátyantikam svatvam bhavati. 
Vijüane$vara on Yaj, II. 58. 
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creditor in three ways: (i) through authority .to enjoy, 
(ii) through authority to foreclose, and (iii) through authority 
to sell, and it has been shown tHat all these authorities were 
recognised and conferred by the Hindu Law upon pledges 
in proper cases according to the intention of the parties and 
the nature of the pledge. That this was the state of Hindu 
Law in its more developed form admits of no doubt what- 
soever, but it has been supposed that in the days of Manu 
the pledgee had no more than a bare right of detention, and 
reliance is placed in support of this position upon the text of 
Manu, 'however long the time may be neither an assignment 
nora sale of pledge can be made'.?* This however, is explained 
by the Mitaksard with reference to the context to refer to a 
pledge for use, and I cannot say that the interpretation is far- 
fetched and unreasonable. 

It appears that the pledgee had also a right to create a sub- 
mortgage?*5, and the Viramitrodaya says that this would follow 
a fortiori from the existences of the right to sell, for a creditor 
having right to sell would only be acting with leniency if he 
were to realise his money by creating a sub-mortgage. It, 
however, lays down on the authority of a text of Prajapati?? 
that a sub-mortgage cannot be created for more than the 
principal money due by the debtor. The reason for this rule 
seems to be that otherwise the sub-mortgagee might become 
entitled to demand more upon his mortgage than what the 
mortgagee could demand from the mortgagor by reason 


:27. Na càdheh kálasamrodhàn nisargo'sti na vikrayah. Manu, VII.143. 
In the Miraksara (on Yaj. I1.58) it is explained as : 
Bhogyasyadheh cirakalavasthane’py adhikaranavikrayanisedhena 
dhaninah svatvam nastiti. ' l : 
28. The term that is used to indicate sub-mortgage is ‘anvadhi’ 
(Sm. C. II.334). It.should be noted that Kautilya whileeapplying the 
rules of deposit to the case of pledge—does not accord approval to the act 
of sub-mortgage by the pledgee. This is evident from the provision of 
penalty in his text : 
Adhanavikrayapavyayanesu caturgunapaficabandko dandah. 
Arthasastra, Y11.12.6. 
29. Dhani dhanena tenaiva param adhim nayed yadi/ 
- Krtva tadadhilikhitam pürvam vasya samarpayet// 
Q. in Vyavaháraprakaífa, P. 244. 
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of the rule and the Hindu Law prohibiting accumulation of 
interest beyond a certain limit bearing a certain proportion to 
the principal, usually equal to; it, so that there would arise a 
conflict between the rights of the mortgagor and. the sub- 
mortgagee. I may, however, mention that Medhatithi*? and 
Govindaraja in their commentaries on the Institutes of Manu 
seem to throw a doubt on the right of a mortgagee to create 
a sub-mortgage on the authority of the text of Manu quoted 
above. I have already cited the interpretation put by the 
Mitaksara upon the text which gets rid of the objection by 


30. The question of sub-mortgage in the directive of Manu agises out 
of the use of the word XNisarga in VIII. 143, which in the same form finds 
place in the text of Narada, 1V.129. Asahaya the oldest of the c m- 
mentators on Ndrada uses the word in the sense of gift: "na tasya kvacid 
dànam asti.’ 

Medbátithi first interprets it as transference to another according to 
regular procedure : 

Anyatra vidhinarpanam nisargah. He states further: Jha nisaigo- 
*nyatradhanam vikrayasahacaryat. He goes on: etad eva pras‘utya 
na syatam vikrayadhane iti smrtyantare pathitam. 

It may be mentioned here that Medhatithi speaks of and perhaps 
permits sub-mortgage by the pledgee with the consent of the pledgor for 
realising his loan : 

yathà tadiyarn bandhakam tadanujfüiayottamarnenàanyatradbaya sva- 
dhanam grhyate. 

According to VijfiianeSvara the term ‘nisarga’ stands for ‘anyatradhi- 
karanam'—sub-mortgage. j on Yaj. 11.58. 

Govindaraja:  ...... na canyatra bandhavetanatvenartham asti. 

Com. on Manu, VIII.143. 

Vide also Laksmidhara in bis Krtyakalpataru, Vyavaharakanda, 298. 

Devanabhatta is in favour of sub-mortgage and in that context refers 
to the text of Prajápati: Anyatra tv Aadhikaranarh asmin visaye na 
viruddham, yad àha Prajapatih : 

Dhani dhanena tenaiva param adhim nayed yadi/ 
.Krtvà tad adhilikhitam pürvarn casya samarpayet// ee 


t füülamátram evanyatradhikrtyadeyam na tu savrddhikam. 
ELM Smrticandrikàa, Uf, 333-4. 


Kullükabhatta: Atra tu sarvadeSiyaSistacdravirodhah bandhakibhita- 
bhümyàáder anyatradhbikaranasamacarat. on Manu, VIII.143. 
It may be mentioned in this context that Madhava in his independent 
commentary on the Pardsara speaks of sub-mortgage as Vastvaádhi. p. 182. 
He states furéher: Ayam vastvadhir dhanasya dvaigunye sat» sam- 
pratipattau tu dvaigunyád arvàg api drastavyah. Ibid; p. 182. 
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limiting its application to the case of a usufructuary mortgage. 
I may also mention that Kullükabhatta, another principal 
commentator on the Jnstitutes of Manu, observes that the 
interpretation of Medhatithi and Govindaraja is contrary 
to the approved usage in all the provincés, since it is usual 
to mortgage land and other properties mortgaged at another 
plage. It may be noticed that the pledgee has the right 
to demand fresh security or in the alternative, payment of 
the mortgage debt on the determination, loss or destruction 
of the pledge without the fault of the pledgee owing, as our 


LJ 

Jagannatha discusses the position as to what should be the right 
procedure in the case where the pledgee places undcr sub-mortgage the 
pledzed land and takes a loan, while the pledgor turns up to redeem it: 

Etanmate bandhakibhitaksetradikam anyatra bandham krtva rnam 
yadi grbnati uttamarnas tada uttamarnmasyaiva daivavasat rnaparisodhana- 
samarthye adhamarne ca adhim mocayitum agate kā vyavastha syad ity 
atra visadikrtya ucyate, yadi gopyadhih punar adhikrtah, rmam ca pürva- 
rnan nyünrnam tulyam va tadà adhamarnasodhitadhanenaiva Sodhanam 
krtva Aadhim mocayitva adhamarnaya samarpayet. Adhikam rnam grbhitva 
tu punar adhir na kartavyah. 

Vivadabhangarnava, Folio. 99. Lines 35-42 and Folio, 100, lines 1-3; 
Col. Digest, 1.134. 

Jagannatha interestingly raises severai points which deserve mention 
here: Yadi tu bhogyadhih tada pratijnadvayàvirodhenaiva adhikarta- 
vyah, yatha pürvadhamarnena yavan müladbanam na Sodhayami tavad 
bandho bhujyatam ity uktarn tada pürvottamarnenapi tad evoktva bandho 
datavyah na tu varsadaSakam bhujyatam ityadi. 

Ibid. F. 100, L. 3-7 ; Col. Dig. 1. 134. 

Jagannatha expresses the view that tbe pledgee becomes liable to be 
penalised if he mortgages it to a second party on a dissimilar agreement : 

Vastutas tu svagrhitadheh punar anyatra visadrSapratijnaya Se. 
purvottamarnasya danda eva bhavatiti dhyeyam 

Ibid. Lines, 11-13. Col. Dig. d: 135: 

According to him sub-mortgage is not totally prohibited : 

Sarvatradhanam `na nisiddham, yatha yavan müla taaban 
tavad bandha bbujyatàm iti niyamena bandham dattvà rpam krtavap, punah 
- katipayadivasavarssanantram adhamarnam rnam  ayácata wuttamarnah, 
sa rmam Sodhayitum aSaktas tadà uttamarnas tu tàdr$apratijüayaiva 
bandham dattvà anyatra tavad eva dhanam rnam krtavan ityadivyavhara- 
darSanad iti kramah. Ibid. F. 101. L. 22-28 ; Col. Dig. 1. 136. 

For detailed study of the topic vide, Chatterjee. Zhe Law of Debt, 
| pP. 256-260. 
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lawgivers put it, to an act of the king or an act of God,*! and 
the Viramitrodaya here puts a note to explain that an act 
of the king means a wanton act of oppression proceeding 
from the king nöt due to any fault of the creditor. As Dr. 
Ghose remarks, sour lawgivers appear to ‘‘speak somewhat 
bluntly of the acts of the king and not of the king’s enemies, 
probably because the casuistry which treats the king’s own 
acts as those of his enemies was too subtle for the unsophis- 
ticated Hindu Jurist," and he compares this rule with that 
to be found in Article 2131 of the French code which says : 
* In like manner in the present movables or immovables, 
subjected to mortgage, have perished or sustained dettriora- 
tion in such manner that they have become insufficient for 
the security of the creditor, the latter shall be permitted either 
to sue immediately for repayment or to obtain an additional 
mortgage". It may also be compared witb the provisions 
of Section 68 of the Transfer of Property Act which lays 
down: ‘where by any cause other than the wrongful act or 
default of the mortgagor or mortgagee, the mortgaged property 
has been wholly or partially destroyed, or the securiiy is 
rendered insufficient as defined in Section 66, the mortgagee 
may require the mortgagor to give him within a reasonable 
time another sufficient security for his debt, and if the 
mortgagor fails so to do, may sue him for the mortgage- 
money". The wonder is how the human reason bridges over 
the gulf of time and space and arrives at similar results by 
a process which is entirely its own. 

Having passed under review the various rights of the 
pledgee under the Hindu Law I shall now say a few words 


31. Daivarajopaghatena yatradhir nà$am āpnuyāt/ 


Tatranyad dapayed bandham Sodhayed và dhanam rni// 
Brhaspati, X. 41. 


Bo? different readings vide. Brhaspatismrti. (G. OS). pp. 105. 
Vir: Rájopagháto'tra ucchpükhalena rajia krta upadravah, na tu 
dhanikaparadhanimittakah. Vyavaharaprakdasa p. 237. 
Vyasa also has similar provision: Daivarajopaghate tu na doso 
dhaninah kvacit? Quoted in Vir. Vy, p. 237. 
Katyayana: Na ced dhanikadosena nispated và mriyeta và/ 
Adpim anyar sa dapyah syad rnàn mucyeta narnikah / 
Verse, 524. 
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about his duties towards the pledgor. Shortly stated, 
they may be described as (i) duty to use proper care in 
keeping and using the pledge, (ii) duty not to use and enjoy 
the pledge when it has been given merely fér custody, and 
(111) duty to return the pledge on satisfaction of the debt either 
out of the usufruct or from payment made by the pledgor. 
If the pledgee out of negligence spoils or destroys the thing 
placed under his care, then it will be his duty to make good the 
loss by restoring the thing to its former condition in the 
first case and by reiurning its price in the second, and if the 
pledge were for use so that the interest were to be satisfied 
out of it, then the pledgee would not be able to claim any 
interest from the pledgor by reason of the deterioration 
or destuction of the pledge, for he was himself responsible for 
it. Then, again, when the pledge has been totally destroyed, 
the pledgee cannot claim the principal without paying the 
price of the pledge as a compensation, and in a case where 
the pledge is very valuable, so as to be more precious than 
the principal and the interest payable to the pledgee put 
together, the pledgor may even claim the balance. When the 
pledgee in violation of the compact uses a pledge placed in 
his hands merely for custody it will work a forfeiture of the 
interest, and the Mitaksard takes care to note that this will 
happen although the interest may exceed the usufruct because 
the pledgee has infringed the compact.** As regards the 
duty to return the pledge when the debt has been paid off, 
I dealt with it before ; I may here add that if the pledgee be 
absent then tbe debtor is to pay the money to the members 
of his family, and take back the pledge from them ; if, 
however, no person be available who can return the pledge, 
then the money being tendered, the interest will cease to run. 
~ OK 
32. Gopyadhibhoge no vrddhih sopakaáre'tha hapite/ 
Waste deyo vinasta$ ca daivaradjakrtad rte// Yaj. 11.59. 

Vijhanesvara in his commentary adds: Gopyaches tamraka{abadeh 
upabhoge na vrddhir bhavati. Alre'py upabhoge riahaty api vrddhir 
bātavyā, samayatikramat. 

Far a discussion on this point vide, Chatterjee. Zhe Law of Debt, 
p. 227; 
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The next question to which I will advert relates to the 
right of the pledgor to sell or mortgage the pledge. As 
the ownership of the pledgor is nat affected by his giving 
the property in pledge, it follows that he can sell it subject to 
the rights of the pledgee. In such a sale the purchaser steps 
into the shoes of the pledgor and can redeem the pledge as his 
vendor could have done. If any authority were needeg, the 
passage I have quoted from the Dayattattva is an express 
authority on this point. As regards the right to create a 
second mortgage it seems to me that it did not exist at best 
under the earlier Hindu Law, and that would be so, because as 
I have already pointed out, the earlier Hindu Law did not 
recognise a pledge which did not involve delivery of possession, 
and one thing could not be placed in possession of two persons. 
Hence Katyayana declares that if a person pledges a property 
to two individuals, then the first transaction shall prevail and 
the pledgor shall be punishable like a thief** and text of Visnu 
prescribes the nature of punishment to be inflicted on the 
offending pledgor. Referring to the latter test Dr. Ghosh 
observes that the test seems only to point to a fraudulent 
second mortgage executed by the debtor without disclosing the 
first mortgage, and that no exception could be taken to the 
second mortgage honestly created by the debtor. It must, 
however, be observed that under the Hindu Law so long as it 
required possession to be delivered to the pledgee, a cebtor 
could not possibly create a second mortgage with honesty 
except with the connivance and consent of the first mortgagee 
and hence the texts penalising the creation of a second 
mortgage are found to be general in their terms, without any 
qualifications and thus indicate the invalidity of such a 
transaction. That this was the Mitaksard view appears from 
a passage in which the author commenting upon the text of 


33. Adhim ekam dvayor yas tu kuryat ka praripad bhavet/ 

 Tayoh pürvakrtarb grahyam tatkartà cauradandabhak// 

> 3 f a Katyayana, 517. 
The word underlined has been explained in the Smrticandrikda as: 

: rnagrabanopakramatvad adhikriya pratipad ity ucyate. II.337. .In the 

Vivadaratndkara this has been explained as vyavasthd. p. 35. y 


~- 
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Yajnavalkya, ‘‘in the case of a pledge, an acceptance of a gift, 
or a purchase, the prior in time prevails"?* says; “if it is to be 
said that this text is superfluous pecause when a property has 
been pledged, the owner's right in it (to pledge"it again) being 
wanting a second pledge is impossible, and that similarly of a 
property either given or sold, no second gift or sale can be 
validly made, it is answered that this is no real objection 
because the text is really founded upon reason to show that if 
a person by reason of a clouded intellect or greed creates a 
second mortgage, etc., although he has no right to do so, then 
the first shall prevail". This shows that, according to the 
Mitüksard, since after the creation of the first mortgage the 
mortgagor ceases to have tbe right to create a second, the 
second mortgage-created without the right, cannot be valid. 
It may, however, be that when in course of time the necessity 
of delivery of possession came to be dispensed with, the 
creation of a second mortgage ceased to be amenable to the 
same objections as before and gradually came to be regarded 
as valid subject to the superior rights of the first mortgagee, 
and it may be contended, that when a gift or a sale 
of mortgaged property subject to the mortgage was regarded 
as valid, as appears from the passage quoted from the. 
Dayatattva of Raghunandana, it would follow a fortiori 
that a second mortgage could not be treated as invalid. I feel 
that these considerations raise a presumption that a second 
mortgage was gradually recognised as valid under the Hindu 
Law, but I must confess that I cannot be quite sure about this 
when I find that the Viramitrodaya which is & comparatively 
modern work says: where a person having pledged a field to 
one, on taking a loan from him, again takes a loan from 
another on pledging the same property, there the field shall be 
held (under mortgage) by the first person, and nos-by the 


34. Adhau pratigrahe krite pürvà tu balavattar&.  Yaj. II.23. 

In his interpretation VijianeSvara holds: Nanv 4hitasya tadaoim 
asvatvat punar adhadanam eva na sambhavati ; evar Gattasya kritasya ca 
danakrayau nopapadyete, tasmad idam vacanam anarthakam—ucyate, 
asvatve'pi yadi mohat ka$cil lobhad và punar adhanadikam karoti tatra 
pūrvarñ balavad iti nyáàyamülam evedam vacanam ity acodyam. 
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second ;,and a similar rule shall apply to an acceptance of a 
gift and a purchase, the reason being the obstruction of owner- 
ship (in the case of a pledge} and the removal of ownership (in 
the other cases) due to the completion of the previous 
transaciion.''?5. Tt is, therefore, not unlikely that the difficulties 
of adjusting the rights of successive mortgages which prove 
so embarrassing to an English lawyer was unknown fo the 
Hindu lawyers who insisted on the much simpler rule that 
a second mortgage created without redeeming the first could 
not be valid. Of course, if the first mortgagee were to be paid 
off out of the money raised on the second mortgage, there 
would be no difficulty, since in that case the second mortgage 
would practically be the first, but if the debtor were not so 
disposed there would not be much injustice in debarring him 
from creating a second mortgage at all. At all events it would 
save the court from a good deal of confusion if not prevent a 
good deal of fraud. 

I shall now turn to the rules laid down in the Hindu Law 
to determine which among several mortgages should prevail. 
The general rule of course is that in the case of pledges just as 
in other transfers, the first in time prevails. But then there is 
this peculiarity in the case of pledges, that the priority in point 
of time is of no avail if the prior mortgagee has not obtained 
possession while the subsequent mortgagee has done. So the 
the Viramitrodaya says: ‘‘if an unrighteous debtor obtains 


35. Ekam eva ksetram ekasyadhim krtva kim api. grhitva punar 
anyasyadhim krtva kim api grhnatitatra piirvasyaiva tat ksetram bhavati 
nottarasyety arthah. Evam pratigrahe kraye ca yojaniyam svamilva- 
pratibandhavagamabhyam prag eva purvasyah kriyayah  krtatvad iti 
bhavah. ; 

. Etad gyabhipretya Vasistho’py aha, 

Yah purvataram adhaya vikrinite tu TET punah/ 
Kim etayor baliyah syat praktanam balavattaram// iti 
Adhyadinam yaugapadye’py aha sa eva: 
- Krtarg yatraikadivase danam adhanavikrayam/ 
Trayanam iti sambandhe katham tatra vidhim nayet// e 
Trayo’pi taddhanam dharmyam vibhajoyur dec ael 
Ubau kriyanusarepa vibhagena pratigrahi// iti 
Vir. Vy. Pr. pp. 241-42 
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loans from two creditors by pledging the some property, then 
the priority shall be determined be reference to possession." 
So says Visnu: “If two men to whom the same property has 
been pledged enter into a contest, he shall win Who has obtained 
possession if it were not obtained by force.”*® Dr. Ghose, 
however, supposes that in the Mitaksara ‘priority is determined 
not by possession, but by the order in which the mortgages 
have been made, possession’ by the mortgagee being material 
only when it cannot be ascertained which of two competing 
mortgages was prior in order of time'. I venture to presume 
that he says so on the authority of the passage in Mitaksara 
which I have already quoted from his book in a previous part 
of my discussion, and as I have there attempted to show that 
the passage had reference to a transfer of ownership, by a gift 
or a sale, and not to a pledge at all. I hope I shall be able to 
settle this point by referring to you to the passage in the 
Mitaksard which directly deals with the question of priority of 
pledges and appears to be in agreement with the rule quoted 
by me from Viramitrodaya. Commenting upon the text of 
Yajüavalkya ‘“‘By the acceptance of a pledge is its validity 
maintained," Vijnane$vara observes as follows: “The taking 
of a pledge becomes complete by its acceptance which means 
enjoyment, whether it be a pledge for use or for custody not 
by mere witnesses or document nor by mere intention. Thus 
Narada says, *Pledges are declared to be of two sorts, immov- 
able and movable, and both are valid when there is actual 
enjoyment, and not otherwise'. The result of this is as follows: 
it has been said that, *in the case of a pledge, an acceptance or 
a purchase, the prior prevails’, here the transaction ending in 
acceptance (as explained above) being prior, prevails, but if it 
be wanting in acceptance then although prior, it does not 
prevail" To obyiate possible mistakes I should tion that 
the word enjoyment used in this connection is explained by 


36. Ata eva dvayor dhanikayor dustadhamarnikena ekasya vastuna 
adhikarane bhogàn nirnaya ity aha, Visnuh, * 
Yayor niksipta adhis tau vivadetam yada narau/ 
x '"Yasya bhuktir jayas tasya balátkaram viņā krta// - 
= Vyavahāraprakāśa, p. 239. 


H. J.—13 > x 
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the Viramitrodaya to mean bringing under one's own control 
in the case of a pledge for custody and enjoyment of the 
usufruct in the gase of a pledge for use *? Similarly Apararka 
explains that it extends to the enjoyment of the usufruct in the 
case of a pledge- for use and to putting it into the store-room 
in the case of a pledge for custody.**^ It is, therefore, clear 
that according to the Mitaksara, priority of the mortgage with- 
out possession is of no avail if the subsequent mortgage 
succeeds first in getting possession provided it was obtained 
without force or fraud. The fact is that the Hindu lawyers of 
the Mitaksara School never went so far as to hold that jn the 
case of a pledge the delivery of possession was imma- 
terial even for the purpose of determining priority between 
two transactions. It is also laid down that when two pledges 
are created contemporaneously then he who first obtains 
possessions secures the better title. This is similar to the rule 
of the Roman Law noticed by Dr. Ghosh under which if a 
debtor pledges his property to two persons at the same time 
and one of them happened to be in possesion he could claim 
preference over the others. If, however, in such a case both 
come to take possession during the same day, then they must 
divide the pledge among them. When these considerations do 
not arise, there are certain special rules laid down to determine 
the priority between the two transactions. Thus a mortgage 


created by a document is declared fit to prevail over a parol 


mortgage merely supported by witnesses, and even among 
mortgages created by documents, the document in which the 
mortgaged property is clearly defined prevails over one in 
which it is not so defined and is consequently left as imper- 
ceptible as the subtle element. If these special considerations 


do not apply, the general rule will, of course, hold good and 


thé mgMagage which is prior in point of tinte must prevail. 


37. Gopyadhau bhogah svikárah bhogyádbau phalabhogsh. 
Vya. pra. p. 239. 
38. Svikaranam ca bhogyadhau bhogaparyantam gopyddhau tu 
bbándàagarapravesaparyantam. e 


Apararka’s commentary on Ydaj, Li. 60. 
\ e Le mem veo. i 
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I will, now, conclude my review of the Hindu Law of 
Pledge. It would no doubt be interesting to compare with this 
the Law of Mortgage in some of the Western systems, but 
as the legture has already become long I cannot permit myself 
any such lengthy digression at this place. ° may, however, 
venture to affirm that the Hindu Law of pledge is on the whole 
eminently logical and reasonable, and I hope that whoever 
will study it with care, and without prejudice due tọ precon- 
ceived ideas which often blur the vision of able but 
unsympathetic readers, will be disposed to agree with Dr. 
Ghose that it is “ʻa model of good sense and logical 
consistency." Nay, I may go further and say that whatever its 
imperfections may be, we need not be ashamed to place it side 
by side with any'system of law bearing upon the subject.?? 


39. The topic on Pledge has in it different questions which have not 
been discussed by the author. It will be of special interest for the 
serious rcader to refer to the Law of Debt in Ancient India, chap. V. 
pp. 205-297. Specifically the following sections deserve attention: I) 
Kuttá—a cus'omary type of pledge, pp. 228-230; II) Pledge, pcssesicn 
and adverse possesicn, pp. 238-245; III) Tlečťge erd cwunership, pp. 
245-256 ; 1V): The redemption of the pledge, rp. 277-287; V) Epigra- 
phic and other evidences of pledge, pp. 791-295. For general infcrmation 
reference may be made to chap. 1V—Pledge, pp. 109-152 of Juridical 
Studies in Ancient Indian Law by L. Sternbach. 
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IN rHE present lecture I propose to deal with the Hindu Law of 
bailnfents and other incorporeal rights not already discussed. 
A -bailment differs from a pledge in so far as in the Case of a 
bailment property belonging to a person is placed under the 
control of another out of trust reposed in that person and not 
as a security for the performance of any obligation cast upon 
the owner. It follows from this that the rights of a bailee over 
the thing bailed are much more limited than the rights of a 
pledgee over the pledge since those peculiar rights which arise 
from the relation of creditor and debtor in the latter case 
cannot arise in the former. Still it cannot be denied that the 
bailee does, by the act of bailment, acquire certain rights over 
the thing placed uhder his custody, and itis because these 
rights constitute what a Hindu lawyer would call qualified 
property appropriate for keeping the thing in safe custody 
(raksanopayogisvatva) that I propose to discuss the subject 
at this place as a part of the law of things instead of postpon- 
ing its discussion to give it a place in the law of contract. 

Speaking of the Hindu law of bailments, Sir William Jones, 
who being an accomplished lawyer as well as a Sanskritist, 
was comptent to express an opinion on the subject, has said : 
“It is pleasing to remark the similarity, or rather identity, of 
those conclusions, which pure unbiased reason in all ages and 
nations seldom fails to draw, in such judicial enquiries as are 
not fettered and manacled by positive institution; and 
although the rules of pundits concerning succession to property, 
the punishment of offences, and the ceremonies of a are 
widely different from ours, yet in the great system of contracts, 
and in the common intercourse between man and man, the 
Pootee of the Indians and Digest of the R$ mans are by no 
means dissimilar.” The truth of these remarks will, I hope, 
appeax from the following short account of the *Hindu law of 
bailments. 
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There are several kinds of bailments mentioned by our law- 
givers, but their incidents are almost identical. The word 
niksepa and nyaàsa are often used to denote  bailments, in 
general, but tlfey have also been used to denote special kinds 
of deposits. Thus the word niksepa in its special sense means 
an open deposit made in the presence of the bailee after show- 
ing him the nature and quantity of the thing deposited.', The 
word nyasa signifies an open and'ascertained deposit entrusted 
in the absence of the bailee with the members of his family.? 
The word upanidhi, on the other hand, means a deposit under 
asealed cover of which the nature is consequently not dis- 
closed to the bailee.* Besides these, there is the term anvahita* 


1. Asamkhyatam avijhatam samudram yan nidhīyate/ 
Tad janiyai upanidhim niksepam ganitam viduh// 
Narada, Quoted in Mir. on Yaj. II.65. 
vide also Mir. on Yaj. 11.67 : samaksam tu samarpanam niksepah 
Vide also Narada, II. 1 : 
Svar dravyam yatra vi$rambhaàn niksipyty avisankitah/ 
Niksepo nama tat proktam vyavabarapadam budhaih/ / 
Bhavasvàmi gives the etymology: NihSamkam niksipyate sthapyata iti 
niksepah. 

2. Vijňāneśvara explains Nydsa as:  Nyàso nàma grhasvámine 
adarSayitva tatparoksam eva grhajanahaste praksepo grhasvamine samar- 
paniyam iti. on Yaj. II. 67. 

Brhaspati speaks of the motive behind Nyasa in the following verse : 

Rajacauraratibhayad dayadanam ca vaficanat/ 
Sthapyate 'nyagrhe dravyam nyasas tat parikirtitam// XI. 3. 

3. Yaàjnavalkya defines it in the following way : 

Vasanastham anakhyaya haste 'nyasya yad arpyate/ 
Dravyam tad aupanidhikam pratideyam tathaiva tat//  II.6 
Narada : Anyadravyavyavahitam dravyam avyabrtam ca yat/ 
Niksipyate paragrhe tad aupanidhikam smrtam// L.S. 
Brhaspati: Anakhyàtam vyavahitam asamkhyatam adarSitam/ 
X ag Pci Mudrankitam ca yad dattarn tad aupanidhikam smrtam// 
- Medhatithi states that it is better to accept Upanidhi in the sense 
of what was given for use through friendlii ess and favour. 


— 4. Katyayana has classified this among Upanidhi (502). Brhaspati 
while regulating ethe problem of sale without ownership, mentions 
Anváhita in addition to Nyasa and Niksepa. "Vijnane$vara defines it as: 
EF: yad ekasya haste nihitam dravyam tenapy anu paścād anyahaste avamine 
| dehiti nihitarh tad anvāhitam. (on Yaj. II 67) 
ven s: SE n 
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which means a bailment for delivery, that is to say,a deposit 
made over by the depository to another saying ‘a certain 
person deposited this with me, and you shall deliver it to him, 
yácitaka* avhich means a loan for use, Silpinyasa® which means 
a deposit with an artist, for instance, of gold with a goldsmith 
in order that he may make ornaments with it for the depositor, 
and pratinyadsa? which means a mutual bailment. that is, a 
deposit made in return for a deposit received. Out of these, 
the distinctions, which it may be useful to remember. are those 
between open and ascertained deposits and sealed deposits, 
and between deposits for safe custody, loans for use, and 
deposits with an artist, because these distinctions are based on 
real differences in the character of bailments, and they also 
give rise to some differences in the rights and liabilities of the. 
parties. In the main, however, the incidents of these various 
kinds of bailments are very much the same. 

The acceptance of a bailment is always an onerous under- 
taking ; and it seldom brings benefit to the bailee, for exccept 
in the cases of a loan for use where the bailee gets the benefit 
of using the thing for his own purposes, and perhaps also of a 
deposit with an artist where the bailment is a part of an entire 
transaction which is profitable to the artist, the bailee accepts 
the risk of keeping the deposit safe without getting any 
tangible benefit in return. Brhaspati, therefore, extols such 
an actas an act of merit, and says that whoever accepts a 
trust-deposit and keeps it with care does as meritorious an act 
as one who gives shelter to a person seeking protection. But, 
at the same time, he gives the warning that the destruction of 
a deposit out of negligence or greed is sinful as wellas a 


5. In the Viramitrodaya commentary of the Yajfavalkyasamhita 
(II. 67) it has been defined thus: Vivahadyutsavartham axastralam- 
karadikarn pratideyata) angikrtya yacityanitam yacitam. 5 

6. In the Viramitrodaya commentary of the Yajravelkyosmrti it is 
spoken of as Niksepa : Silpinelamkaradighafanaya dravyasamerpapam ca 
saksad àakhyaya samarpanam niksepah. 

/, We find definition of this in the commentary of Asahaya on 
Narada, I. 14. 

Vide also Vyavahüáramayükha | of inde Pratihyasab svamina 


yatra niksipta tenasyanyatra niksiptam. p. 193, 
- 


se 
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source of disgrace, and one should, therefore, either refuse to 
accept a bailment, or having accepted it preserve it with care 
and returu it as soon as asked to do so.* But apart from these 
religious and moral considerations, the acceptance of a trust- 
deposit creates ‘certain legal obligations supported by legal 
Sanctions. Itis not necessary for a Hindu lawver to try to 
resolve this simple fact, viz, the accrual of legal obligatlons on 
the acceptance ofa trust-deposit, into something finer than 
that, for he has not got to meet the difficulty of squaring it 
with the doctrine of consideration by bringing forward an 
artificial explanation such as that of an eminent English judge 
who had to contend that even in a gratuitous bailment there 
is a consideration, because the owner's trusting the bailee with 
the goods is a sufficient consideration to oblige him to a care- 
ful management. It is much simpler to say, as Brhaspati does, 
that you may not accept a bailment at all, but if you do, the 
very fact of your acceptance places you under certain respon- 
sibilities, for then you must preserve it with care and return it 
on the first demand. Stated shortly, it is the trust accepted 
by the bailee which is the ground of his obligations, and not 
by any consideration proceeding from the bailor in reposing 
the trust in him. 

I shall now procced to explain the duties of the bailee on 
accepting the bailment and the penalties for their breach. The 
first duty of the bailee is to preserve the property placed in his 
hands, with proper care and if the property, while in his 
hands, is lost or destroyed for want of such care, he must 
compensate the bailor. 

The measure of proper care which the Hindu law requires 
form the bailee is the care which he exercises for his own 
goods, so that the usual test is, that if along with the goods 
8. Witte yad bhavet punyam hemakipyambaradikam/ 

Tat syat palayato nyàsam yathaiva Saranagatem// 
Bhartur droh yatha nàryàh pumsah putrasuhrdbadhe/ 
Doso bhawet tathà nyàse bhaksitopeksite nrnam/ 
Nyàsadravyam na grhniyat tannasas tv ayaSaskarah/ 
Grhitam pàlayed yatnat sakrd yacitam arpayet// ` z 
^ Brhaspati, "lI. 7-9. 
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entrusted with the bailee, his own goods are also lost or 
destroyed, then the loss must be suffered by the bailor without 
complaint, for he ought not to expect more care from @ 
gratuitous bailee than what that person exercises for his own 
goods. Similarly, the bailee cannot be held responsible when 
the loss or destruction of the property entrusted to his care 
happens through an agency over which he had no control, 
that is to say, as our law-givers succinctly put it, through an 
act of the king or an act of God. I have had occasion to refer 
to these two expressions in dealing with the law of pledge. An 
act of God means such unforseen accidents as fire, flood etc ; : 
an act of the king meansa wanton act of oppression proceeding 
from the king. Our. law-givers, you will thus observe, did not 
pretend to think that the king could do no wrong, and they 
had not learnt the sophistry of describing the king’s own acts, 
when they were wrong, as the acts of his enemy. I should also: 
mention that in regard to a bailment, theft was placed by our» 
law-givers in the same category as an act of God, so that if 
the property deposited was lost by theft, the bailee was 
exempted from liability in the same way as if the property had 
been destroyed by fire or carried away by flood. It may,’ 
however, be observed that while exonerating the bailee from : 
responsibility when along with the property deposited, the: 
property of the bailee was lost or destroyed, or when the loss 
or destruction resulted. from an act of the king or an act of 
God including theft, the Hindu law-givers were acute enough to i 
perceive that a dishonest bailee, if so disposed, could create 
an apparent excuse with an eye to his own benefit by fraudulent 
means. Hence, Narada, when saying that the loss falls upon 
the bailor when his goods are lost or destroyed along with the 
_goods of the bailee, , or when it arises from an act of king 
or an act of God, in the same: breath adds the qualification : 
"*provided it does not arise from the tortuousness of the 
bailee."? It will thus appear that the bailee is relieved from 
9. Grahituh saha yo'rthena nasta. eva sa dayinah/ moh 

Daivarajakrte tad vaa na cet taj jihmakaritam// Narada, M. 9.- 

Vide also Arajadaivikenapi viksiptam yatra nà$itam/ ^ 


;rah ha bhandena datur nastam tad ucyate/ 
rab fa ks Kai) ayda, 598 . 
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responsibility on account of loss or destruction of the thing 
deposited when it happens in spite of his exercising the proper 
amount of cate, or through what we may call, adopting an 
expression from- the Roman Law, a vis major. Therefore, if 
charged for the loss or destruction of the deposit, it will be a 
sufficient defence for the bailee if he can show that he exercised 
as much care over it as over his own things, or that tHe loss 
or destruction was due to an extraneous agency over which 
he had no control. 

As regards the quantum of care required, it does not 
appear that it made any difference in the Hindu Law Whether 
it was a case of a gratuitous bailment for mere custody or of 
a loan for use, for in each case the measure of proper care 
was the same, being the amount of care which the bailee 
used to bestow upon his own property. In the case ofa 
bailment for mere custody in which the benefit was entirely 
on the side of the bailor, there was a special rule which, 
I think, did not apply to the case of a loan for use, to the 
effect that if a bailor, being aware that the bailee used to lose 
his own goods from carelessness, still chose to entrust him 
with his own goods, then he could not hold the bailee respon- 
sible even if he lost them out of carelessness, for in such a 
case it should be presumed that the bailor knowingly accepted 
the risk of the goods deposited being lost by the carelessness 
of the bailee. The text of Kàatyayana on which this rule is 
based'?, although cited by the Viramitrodaya, is not noticed 
by the author of Mita@ksard and some other commentators, 
but I do not think that this can be regarded as a sufficient 
ground for regarding it as spurious, for it is not unusual to 
find some commentators citing more texts than others ; and 
AREA: the text itself is not only not inconsistent with the . 
general rule that one should use as much care in protecting 
things entrusted to him as he does in relation to his own 
Property, but may, in one sense, be said to be almost a 
deduction froth that rule, since a person who is, to the 
knowledge of the bailor, careless about his own popei 


10. Jñātvā dravyavivagan tu data yatra vinikşipet/ = 
po Sarvopayavinase" pi grahita naiva dapyate// Kar. 599. » 
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may be excused if he proves no better about the property of 
the bailor placed in his hands, and the bailor himself cannot 
complain, for he ought to have expected as much. However 
that may be, the genefal rule seems to be that the Hindu law 
requires that the bailee should exercise as much care in 
protecting things entrusted to him as he dées in relation to 
his own property, and he cannot be held responsible for the 
loss *or destruction of the .thing deposited simply because 
someone more careful than himself might have* avoided 
or averted it. 

Comparing these provisions, then, with those of the Roman 
Law, we find that according that system the extent of respon- 
siblity was not the same in the cases of a loan for use and a 
bailment for mere custody. Thus, with reference to a loan 
for use, which is known as Commodatum under the Roman Law 
it is stated in the Znstitutes of Justinian that “he who has 
received a thing lent for his use, is indeed bound to employ 
his utmost diligence in keeping and preserving it ; not will it 
suffice that he should take the same care of it, which he was 
accustomed to take of his own property, if it appears that a 
more careful person might have preserved it in safety ; but 
he has not to answer for loss occasioned by superior force or 
extraordinary accident, provided the accident is not due to 
to any fault of his". On the other hand with reference to a 
deposit, by which is meant a gratuitous bailment for mere 
custody, it is there stated that ‘‘a person with whom a thing 
is deposited...... is only answerable if he is guilty of fraud, 
and not for a mere fault, such as carelessness or negligence ; 
and he cannot, therefore, be called to account if the thing 
deposited, being carelessly kept, is stolen. For he who 
commits his property to the care of a negligent friend should 
impute the loss to his own want of caution”.** It will thus 
appear that in the case of a loan for use the Roman Law 
seems to require more care to be execised by the bailee than 
the Hindu Law, whereas in the case of a gratuitous deposit — 
it seems to require less. The provisions of the Roman Law 
seem to have ‘been based on the following considerations ; a 

I3. Institutes Lib, III. Tit: XIV. « 
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person who takes a loan of a thing for use (commodatum) 
derives -some benefit from the loan, while the lender does 
not get any, for the transaction is entirely gratuitous. Hence 
the Roman Law ordains that in suth a case the borrower 
must use extreme care to keep the thing safe, Of the other 
hand, in the c&se of a bailment for mere custody (depositum), 
the benefit is entirely on the side of the depositor, and hence 
the bailee should not be held responsible unless he is *guilty 
of fraud. Turning now to the Hindu law, we find that the 
standard of care required is not an abstract standard, but a 
concrete and relative standard which makes allowance for 
the differences in human capacities, provided theres is no 
wilful default. It may be pointed out that in the case of 
partnership (societas), the Roman law allows that the fault 
of a partner in dealing with partnership properties ‘is not to 
be measured by a standard of the most perfect carefulness 
possible, and that it is sufficient that he should be as careful 
of things belonging to the partnership as he is of his own 
property, for he who accepts as partner a person of careless 
habits has only himself to blame’.'2 Now, having regard 
to this argument, may we not say that a person does not 
usually lend his property gratuitously for use to another man 
unless there exists some sort of friendship or close acquian- 
tance between them, and that being so, the lender ought to 
know whether the borrower is ordinarily of careful habits 
or not, and if knowing that, he thinks it fit to accommodate 
his friend, he ought not to complain if his friend takes as 
much care of the articles lent as he does of his own things, 
and no more? I cannot, therefore, say that the standard 
laid down by the Hindu law is unfair or unjust, and if any- 
body be not satisfied with it, there is nothing to prevent him 
from entering into a special contract before he lends his 
things“ As regards a mere deposit, the Roman Law holds 
the depository liable only for fraud, and any amount of 


™™ carelessness on his part is excused on the ground that ‘he 


who commits hiseproperty to the care. of a negligent friend 
should impute the loss to his owm want of caution’. It seems 
12. Institutes Lib, III Tit XXV. : | TER. 
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to me that the rule of the Hindu law is on this point more 
reasonable and just. The ground set forth above.to justify 
the rule of the Roman law assumes that the depositor is 
aware of the careless habits of the depository, but he could 
only be aware of this, if the depository had, on previous 
occasion, been found careless about his own^things. In such 
a case Katyayana’s text quoted by me shows that even the 
Hindu law made an exception to the general rule. But in 
other cases, where the depositor, judging from the previous 
habits of the depository, could not know that the latter was 
peculiarly careless about his own things, it would not be 
unreasonable to require that having accepted a deposit the 
depository should take as much care of it as he did of his 
own things ; at all events, in a case like this, the ground that 
*he who commits his property to the care of a negligent friend 
should impute the loss to his own want of caution" cannot 
apply, and the rule of the Roman law must be defended, 
if possible, on some other ground than what the Institutes 
suggest. The idea which really pervades the rule of the 
Roman law seems to be that whoever takes charge of 
another's property without any remuneration or other kind 
of benefit need not take as much care of it as he does of his 
own, or, at any rate, he ought not to be held accountable if 
he does not. Nay, the rule goes to the length of absolving 
the depository altogether from all responsibility for mere 
carelessness, for he cannot be held responsible for anything 
short of fraud. It seems to me that the standard laid down 
by the Hindu law that a person should take as much care of 
things entrusted to him as he does of his own is more 
consonant. with our. moral sense than the rule of the Roman 
law ; as the Hindu law-givers point out, you may not accept 
a bailment if you like, but if you do, you should not make 
-any distiction between your own property and ws. property 
-so committed to your care. A person, who after taking 
-charge of another's property without demur afterwards bestows—^ 
“very little care upon it simply because it is not his own; may 
be absolved from responsibility by the technical rule of the 
-Roman law, -but will, I hope, be not similarly absolved by the 


A 
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moral consciousness of any civilised community. It may be 
said that Jegality and morality do not often agree. That may 
be true but there can be no harm if in a case like this they 
do. As regards the rule that 4 bailee cannot be held accounta- 
ble if the loss or destruction of the property results from 
some uncontrollable external agency, bo.h the Hindu and the 
Roman systems agree, and, as I shall show, there are resem- 
blences in other respects also. : ^ 
Turning now to the Common Law of England, it appears 
from the luminous account given by Mr. Justice Holmes that 
the liability of the bailee was originally much more rigorous 
than under either the Hindu Law or the Roman Law.- The 
old Common Law rule was that when the bailor's goods were 
placed in the bailee's hands, the latter was bound to hold 
the former harmless, and if the goods were lost, it was no 
excuse to say that they were stolen without his (bailee's) 
fault. Thus it was laid down in the case of Southcote v. 
Bennet that delivery to a bailee chargeth him to keep at his 
peril, and it was no plea that he was robbed, and Lord Coke 
added ‘‘That to keep and to keep safely are one and the same 
thing." It should be observed that Southcote's case did not 
recognise any distinction between a paid and an unpaid bailee, 
although in a subsequent case Popham C. J. sought to draw 
a distinction between the two, and differentiate the extents 
_of their liability. Gradually, however, the rigour of the old 
Common Law has been relaxed, but a remnant of it still 
lingers on the special liability of the inn-keepers and common 
carriers, which is now supposed to be an exception introduced 
by the custom of the realm, but is regarded by Mr. Justice 
Holmes to be a survival of ancient law regarding the general 
liability of the bailee. However that may be, the overihrow 
of the rule deducible from Southcote’s case may be said to 
date. fromthe decision in Coggs v. Bernard, in which Lord 
Holt, being under the impression that the Common Law of 
7—bailment was derived from the Roman law, assimilated it, 
as far as possible, to the rules laid down by the system. In 
that case Lord Holt distinguished between bailce for reward 
exercising a common calling and other bailees, and held that 
TS 
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the bailees of the former class incurred a special liability 
by reason of their exercising a common calling for remunera- 
tion, but, at the preserft day, the principle of common employ- 
ment hds been given up, and the special liability , is only 
confined to common carriers and inn-keepers?^ which remains, 
as Mr. Justice Holmes puts it, as a merely empirical exception 
from the general doctrine, in so far as they cannot claim 
any immunity unless they can make out that tke loss or 
damage was due to an act of God or an act of the public 
enemy. That being the history of the English Common Law, 
it seems to me that the ancient Hindu Law regarding the 
liability of the bailee was much more reasonable than the 
ancient Common Law. Indeed, as Mr. Justice Holmes points 
out, the peculiarity of the old English Law upon the point 
was due to a peculiarity of procedure under which the remedy 
for wrongful appropriation by a third person of property 
committed to the care of a bailee was exclusively in his hands, 
and hence he was held responsible to the bailor whether the 
loss or destruction of the property was due to his fault or 
not. In course of time, the right to sue was extended to the 
bailor, but the old view regarding the strict liability of the 
bailee still lingered, until the law was gradually changed and 
assimilated to the Roman law. 

Let us now revert to the main subject of our discussion. 
I have explained the grounds on which a baille may claim 
immunity from liability on account of loss or destruction of 
the property placed in his hands. Where these grounds do 
not exist, the bailee is liable to compensate the bailor for 
hisloss ; but it ought to be mentioned that the Hindu law 
recognises that the bailee may not be equally blamable in 
every case. Thus the loss or destruction of the property 
committed to the care of the bailee for which he 7: accounta- 
ble may arise in either of three ways: (1) The bailee may 


have consumed the property himself; (2) he may haye 


allowed it to be lost or destroyed through ehis negligence ; or 

(3) the. loss or destrution may have happened through a 

mjstake on his part which ought not to haxe occurred. In 

the first case, the property is said to have been prabhaksita 
- | 
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or consumed, inthe second, uwpeksita or neglected, and in 
the third ajürananasita or destroyed through mistake.!? It is 
apparent that you cannot impute the same amount of blame 
to the bailee in these cases, and, taking this into considera- 
tion, the Hindv law has adjudged that the measure of 
compensation payable by the bailee should vary according 
to the extent of blame imputable to him. Thus it has been 
laid dowm that where the bailee has himself consumed the 
property placed in his hands, he shall have to pay its price 
together with interest ; where it has been lost or cestroyed 
through his negligence, he shall have to pay a sum equal to 
its price (without interest) ; and where the loss is attributable 
to a culpable mistake on his part the compensation shall 
amount toalittle less than its property value, allowing, 
according to the Miraksara, a deduction of one fourth. 
Apart from this, a person who consumes a property committed 
to his care, or uses it for his own profit without the permission 
of the owner renders himseif liable to punishment. It may be 
added that in the case of a deposit delivered under a sealed 
cover, the bailee is not at all responsible if somehow or other 
it becomes spoiled within the cover, but he becomes liable 
if he breaks the seal and uses any part of the deposit for 
his own purpose. 

The next duty of the depository is to return the thing 
deposited as soon as asked to do so ; if he fails to do so, then 
he becomes answerable for any subsequent loss of the deposit 
even if it happens from an act of the king or an act of God! *. 
In other words, although a depository cannot ordinarily be 
held liable for the loss ofthe deposit if it be due to some 
uncontrollable agency, yet this defence ceases to be available 

13.  Nyasádikam paradravyam prabhaksitam upeksitam/ 

Tu Mr ananasitam caiva yena dapyab sa eva tat// 

Bhaksitam sodayam dapyah samam dàpya upeksitam/ 


“ean ver Kificin nyünam pradapyah syad dravyam ajfianapnasitam// 
E s - > E Kat. 517. 
14. Ydacananantaram r à$e daivarájakrte'pi seh/ 
Grahita pratidapyah syan mülyamátram na samsayah// - Vyasa, 


Quoted in Vi. Mitr :*Pratyarpanavilambamatraparadhe savrddhikadánasya- 
nyayyatvat. Vir. Mitr. p. 283. È \ 
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to him if atthe time when the demand was made for the 
return of the deposit he could have returned it but did not do 
so without any excuse. In such a case it was the duty of the 
depository to return the deposit as soon as ke was asked to 
do so, and if he omitted to do it he did so at his peril, so that 
no excuse based upon any subsequent accident could be 
listened to. Vyasa, however, remarks that if the loss arises 
frome an act of the king or an act of God, the depository 
should not be called upon to pay more than the^price as 
compensation, and this, as the Viramitrodaya observes, is 
proper, since it would be hard to force him to pay more when 
his omy fault was the delay in returning the deposit after 
demand. To this rule requiring the bailee to return the thing 
committed to his care as soon as a demand is made, the 
Hindu Law recognises an exception in the case of a loan for 
use, for it lays down that if a person obtains a thing from 
another for using it on a particular occasion, or for a 
particular period of time, then he cannot be held guilty if he 
does not return the thing before that particular occasion or 
within that particular period of time, when his work is half 
finished although the lender asks for its return.*^ Curiously 
enough, the Roman Law also recognises a similar distinction, 
for while it lays down that a depositor may reclaim the deposit 
whenever he pleases, a commodans (i. e. a lender for use) 
must wait for the expiration of the time agreed on. The Hindu 
Law, however, attaches an exception to the above exception, 
for it says that if it so happens that some work of the lender 
will suffer if he has to wait till the expiration of the time 
agreed on, then the borrower should return the thing borrowed 
although his work has only been half finished.** This seems 
reasonable, since in the case of a gratuitous loan it is but fair 
that the work of the lender should not suffer even at.the cost 
of some inconvenience to the borrower. In the case of articles 
deposited with an artist in order that he may exercise his 


15. Yaditatkaryam uddisya kalam pariniyamya val E 
Yacito’rdhakrte tasminn aprāpte na tu dapyate// Kar, €06. 
16. Atha karyavipattis tu tasyaiva svàmino bhavet/ 
^ Aprapte vai sa kale tu dapyas tv ardhakrte'pi tat/7 Kar, 609. 
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workmanship upon it, the artist should complete his work 
within the appointed time ; if he does not, then he shall be 
responsible for a subsequent, loss however it may arise. More- 
ever, if the artfcle is damaged during the progress of the work, 
then, if it happens owing to some defect in the article, the 
artist shall not be responsible for it ; but it will be otherwise, 
if the damage is due to some fault on the part of the artist. 

As regards the manner of returning a deposit, it is laid 
down that it should be returned in the same way as it was taken. 
Thus, when a property has been deposited by a certain person, 
it is the duty of the bailee to return it to him, and Brhaspati 
takes care to add that the bailee should not makeit over to 
any person other than the bailor, although he may claim to be 
the owner ofthe thing, nor even to the sons or other close 
relations of the bailor, so longas he is alive.+?7 This corres- 
ponds to the principle of estoppel applicable to the case ofa 
bailment as laid down in Sec. 116 of the Indian Evidence Act. 
Then, again, where there has been a mutual deposit, the return 
should also be mutual. When, however, the bailor is dead, 
the bailee should return the deposit to the heirs of the deceased 
bailor, but if there be several such heirs, the return should be 
made in the presence of all of them. 

As in the case of a gratuitous bailment, the bailee does not 
derive any benefit from the task undertaken by him, he is 
ordinarily free to return the thing deposited at any time he 
pleases, even before the bailor asks for it ; but then, where 


17. Sthapitam yena vidhinā yena yac ca vibhavitam/ 
Tathaiva tasya dátavyarn adeyam pratyanantaram/ / Brhaspati,X1.10. 
Mitramisra by way of making reference to Devanabhatta explains : 
Sthapaketarasya yasya sthapitadrayyasvamyam asti sa iha pratyanan- 
tara ucyata,iti Smrticandrikayám.  Pratyanantare pytraday iti Kalpatarau. 
18. Xo yatha niksipedd haste yam artham yasya manavah/ 
Sa tathaiva grahitavyo yatha dayas tatha grahah// Manu, VIII. 180, 
~~ Mitho dayah krto yena grhato mitha eva va/ 
^ Mitha eva pradatavyo yatha dayastatha grahah// Ibid, VIII.195. 
Samudre napnuyat kificit yadi tasman na sarhharet// Ibid. VIII.188. 
Mitramiéra explains: Etad uktam bhavati sasáksitvena sthdpitam 
saksisamaksam gTahltavyam, rahasi sthapitarm rahasy eveti. \ 
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the deposit was made out of fear for some anticipated danger, 
the bailee should not, if he were aware of the motive which 
induced the deposit, return it until the danger was over. Such 
a return is called premature, Ka/ahina,and the baflee who makes 
such a return againt the wishes of the bailor renders himself 
liable to be punished with a fine, if, in consequence, the 
bailor suffers any loss. 

In a proper case, and at'the proper time, the king will 
enforce the return of the deposit, if the bailee does not return 
it of his own accord, and, furthermore, he who denies a deposit 
made with him and he who falsely claims to have made a 
deposit with another and demands its return should both be 
punished by the king. 2 

I shall now give a short account of some incorporeal rights 
recognised by the Hindu Law which have not found a place 
in the discussions contained in this and in the previous lectures, 
and with this I shall conclude this lecture as well as the Part 
dealing with the Law of Things. We do not find any lengthy 
discussion about these rights in the Hindu Law, and I shall, 
therefore, content myself with merely indicating their nature 
as disclosed in the works on Hindu Law. 

The first right of this kind to which I may advert is the 
right of pasturage. The importance of this right to an 
agricultural people can hardly be denied, and hence we find 
our lawgivers making provisions for the maintenance of 
pasture-grounds in or around every village which may be 
used by the villagers in general for grazing their cattle on. 
So Yajnavalkya declares that in every village there should 
be land set apart for pasturage either by the common 
consent of the villagers, or by a special order of the king.'? 
This seems to imply that if the villagers could not agree 
among themselves; then the king should interfere asd compel 
the villagers to make proper provision for pasturage by 


setting apart sufficient land for that purpose. The proper  — 


19. Gràmyechayà gopracáro bhümiràajava$ena và z Yaj. II. 166. ^ 
Vijüane$vara explains: gramyecchaya, gramyajanecchaya bhümyal- 
patvamahattvapeksaya rajecchaya và gopracarah kartavyah. Gavyadinam 

pracgtanartham kiyàn api bhübhago'krstah parikalpanlyah ity arthah. 
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measure of the land which ought to be set apart for this 
purpose is also stated by  Yajnavalkya, for he says, that 
between a village and the culkurable fields a space measuring 
four hundred cubits should be reserved for grazing purpose. 
In the case of a Xharvata (which according to one interpetation 
means a village inhabited by many artificers and husbandmen, 
and according to another intepretation means a vellage 
abounding in thorny shrubs) the space left should measure 
eight hundred cubits, and in the case of a city, sixteen hundred 
cubits’.2° From a text of Manu bearing upon this point it seems 
that the space for pasturage used to be kept in the fomm of a 
belt or enclosure around the village on all sides which separated 
the inhabited portion of the village from the cultivated lands 
attached to it?! ; and it was utilised by all the villagers for 
grazing their cattle on. Those who have read Sir Henry 
Maine’s ‘Village Communities’ will remember. how he makes 
use of the custom of setting apart  pasture-lands for the 
common use of all the villagers in support of his theory that 
individual ownership has gradually grown out of communal 
ownership or joint ownership of the whole community. I 
cannot say that there may not be a good deal in this argument, 
but I should point out that the explanation given by Yajna- 
valkya presupposes individual ownership as distinguished 
from joint ownership of all the villagers over all the lands of 
the village ; for he says that ‘lands are set apart for pasturage 
by the wish of the whole village or by the control exergised 
by the king',?? a position which seems to meto be incompatible 
with the supposition that all the lands in and around the 
village belonged jointly to all the villagers, for, if it were 
so, it would be necessary to specialise the fact that a common 
20. Dhanubháatam parIpàho grame ksetrantaram bhavet/ 
- D& Sate kharvatasya syaa nagarasya catuhsatam// Yaj. 11.167. 
Vijnanesvara explains: QGrámaksceirayor antaram dhanvuhSataperi- 
~ mitan parinahah sarvatodifam anuptasasyam karyam. Kharvatasya 
™ pracyrakantakasantanasya gràmasya dve $atam parlnáhah. Nagarasya 
bahuianassamkirnasfa dhanubsarm catuhSataparimitam antaram karyam. 


€: 2i: Dhanuháatarn pariharo gramasya syat samantatab. = 
Ses ee s Manu, VIH. 237. 


- z e -*- 
22. GramyecchyA gopracáro bhümi rájavaSena vā, Yaj. 11. 16 
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pasture-ground was set apart by the common consent of all 
the villagers, or, when that-could not be secured, by the 
special interference of Jhe king.- Of course, it may be said, and 
I consider this to be a very plausible hypothesis, that 
originally the custom of setting apart some làgds for pasturage 
at the outskirts of the village had its basis on communal 
owgership, but that when in Yajüavalkya's time that kind of 
ownership had been superseded by individlual ,or rather 
family ownership, the only explanation which could be put 
forward to account for the existeuce of these common pasture- 
grounds was that they must have been set apart either by the 
common consent of the villagers or by an order from the king. 
But what I wish to impress upon you is that our Dharma- 
Sastras had long out-grown the stage of communal owner- 
ship, so that even in explaining phenomena which might be 
considered to be relics of the old system, they proceeded upon 
the assumption ofanew order ofthings based upon a new 
system of holding lands. 

Let us now turn our attention to the right of way. The 
primary distinction which we have got to consider with 
reference to this subject is between public way and private 
way. The right of way over private lands is recognised in a 
text of Samkha and Likhita which is thus explained and 
amplified by the Viramitrodaya : ‘whoever constantly passes 
through a field or by its side should not be obstructed’. It is 
not stated how long this user must continue in order to render 
its obstruction improper, but I take it that the user must be 
long enough and frequent enough to be considered a constant 
and customary user in order to make it improper on the part 
of the owner to interfere with it. A public way is divided 
into three classes: Samsarana i.e. highway, Catuspatha i.e. 
public thoroughfare, and Aajamarga i.e. king's k?ghway. A 
Samsarana or highway is defined as the way over which men 
and beasts pass and repass without interruption, and it is 
declared that no one should obstruct it in any Way. tis c A 


22 a. 'Yànty āyānti jana yena pa$avas canivacitah/ a 
Tad ucyate sarmsaranan na roddhavyam tu kenacit//Brhaspati, XIX.51. 
Tatha ca samyaganivaritam saranty asmiun iti satchsarananirvacanam 
P d Vir. M. p. 364. . cogs 
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Catuspatha or public thoroughfare is described as the way over 
which all people without any distinction pass and repass at all 
times, and a Rajamarga or king's highway is said to be a way 
which is ordinarily open tothe public at particular hours, 
but may be closed*by the king’s officers at other times.?? It, 
however, appears from a text of Samkha and Likhita that a 
king's highway should not be so closed as not to leave room 
enough for the turning of a chariot.?* It is not unlikely that 
the power reserved for the king's officers to stop a king's 
highway at certain periods was intended to enable them to 
collect tolls from the frequenters of the way at those times, 
but this is a mere guess and I cannot lay much stress upon it. 
It declared that ‘no one should by throwing filth or making 
a platform, a ditch, an aqueduct, or eaves of a house obstruct 
a public thoroughfare, a place of worship, and a  king's 
highway’,*5 and whoever does so renders himself liable to 
punishment,?* It may be curious to notice that Manu declares 
that whoever discharges excrement on a highway save under 
extreme necessity shall be liable to pay a fine, and also to 
remove the filth, but in the case of a person under distress, an 
old or a pregnant woman, and a boy, it is directed that the 
fine should be remitted for a warning.?**? 
23. Sarve janah sada yena prayànti sa catuspathab/ 
Amisiddhà yathakalam rajamargah sa ucyate//Kàr, 755. 
Vir. Mit. Yatra rajakiyair akāle gamanam pratisidhyate sa rājamārga 
ity arthab. p. 364. 
24. Margaksetre pathivisargo rajamarge rathasya parivartanam :; 
Vir. Mit : Rajamarge yávatà pradeSena rathah parivarteta távàn pradesáas 
tyaktavyah ity arthab. p. 365. 
25. Avaskarasthala$vabhrabhranasyandanik ádibhihb/ 
Catuspathasurasthanaràjamargàn na rodhayet//Naàrada, XI. 45. 
Wir. Mit: Avaskarab purisam: Grhadisodhandrtham pamSusamiha iti 
E Nue RUN Sthalam vedika, Svabhram gartab : bhrapo jalanirgama- 
margah, Sy ikà patalaprantah. p 364. 
26. Yas tatra sankaram $vabhram vrksaropanmam eva ca/ 
Kamat purisam kuryàc ca tasya dandas tu masakah//Brhaspatih, 
XIX. 52. 


= 


Ae od "Samutsrjet raj*maàrge yas tv amedhyam anaàpadi/ 
Sa dvau kàrsápanau dadyad amedhyam cà$u $odhayet// _ 
Apadgatas‘tatha vrddhà garbhini bala eva ca/ 
Paribhasanam arhanti tac ca Sodbyam iti sthitih// Manu, IX. 2833. 
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Besides these, there are certain other incorporeal rights, 
chiefly appurtenant to the tenement occupied by*a person, 
which, according to the Hindu Law, must not be interfered 
with. Thus it has beén declared that the pamicular mode of 
enjoyment of a house and its doors, and of a market, or the 
like, dating from the first entry by the enjoyer must not 
be disturbed. So also, a window, an aqueduct, a raised 
plaiform, the eaves of a house must be allowed to remain as 
they have existed from the very begining, but an infermediate 
structure interfering with another person’s enjoyment of his 
own lands may be objected to. Similarly, a right of support 
for Óne's existing structure seems to have been recognised 
in the direction that no one should so act as to endanger the 
foundation of another’s house. Itis also laid down that no 
one should open a window overlooking, or a new water-course 
discharging its water into, another’s house ; of course, when 
they have existed from before they may remain as they 
are. The prohibition to open a new window overlooking 
another’s house seems to have been based on the right of 
privacy of the owner of an adjacent house. 

I think I have said enough to give you an idea of the 
variety of rights recognised by the Hindu Law regulating the 
relations between owners of adjacent lands. I shall now give 
you some instances where certain interferences with another’s 
proprietary right are permitted by the Hindu Law in considera- 
tion of greater benefit expected to arise therefrom both to 
the owner and to his neighbours. Thus Yajiiavalkya says: 
*an embankment which is beneficial to the people should 
not be prohibited by the owner of the soil, where the 
inconvenience is slight, and similarly, a well which occupies 
a little space, and supplies abundance of water?9. To the 
Compare: Tadàgody&natirthàni yo'medhyena vinaSayet/ I 

Amedhyam Sodhayitvà tu dandayet pürvasahasam//Xar, 758. 


Düsayet siddhatirthani sthapitani mahatmabhib/ . 
Punyani pavaniyani prapnuyat pürvasáhasam//Kat, 759. 
28. Na nisedhyo’lpabadhas tu setuh kalyanakarakah/ 
Parabhümim haran küpah svalpaksetro bahü'Gakab// Yaj. 11. 156. 
Vir, Mit: Abhyàm visesanabhyam yah sstuh ksetramadhyavartitaya 
` bahup!idakaro nady adisannihitaksetravartitaya alpopakarako 


a và tadà niseddhavya iti darsitam. p. 367. 
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same effect is the text of Narada which runs as follows: ‘a 
reservoir in the middle of another man’s field shall not be 
objected to by the owner, if the benefit is great and thedamage 
small, since profit is to be desired even At the cost of a trifling 
loss'??. It is, however, directed that before raising tmbank- 
ment or excavating the well the permission of the owner of 
the soil should, if possible, be obtained.?9 

I shall now conclude this lecture by mentioning to You 
some peculiar rights recognised by the Hindu Law which may 
seem to us strange, but were allowed in ancient time as being 
suitable to the condition of the people in those days, and not 
opposed to their feelings and sentiments. Thus if the oWner 
ofa field was dead, long absent, or otherwise incapable of 
cultivating it, then a stranger might, unless prohibited from 
doing so, till the field and appropriate the produce. If, in the 
meantime, the owner returned or otherwise recovered his 
capacity, and demanded the land back, then he was required 
to pay to the stranger the expenses incurred by him for preser- 
ving the land from turning into a waste ; and, if he were 
unable to pay the same, then the stranger could keep ihe land 
in his possession until he could recoup himself from the 
usufruct ; but even during this time the owner was to receive 
a certain portion of the produce as his share, and the reminder 
was to be taken by the cultivator in satisfaction of the expenses 
incurred and labour bestowed by him. It may be said that if 
lalow my land to lie waste, it is nobody else's business to 
interfere with it. That may, indeed, be our modern idea. But 
having regard to the condition of the people in ancient time, 
Icannot say that the legalisation of this sort of action, which 
was not prejudicial to the interest of the owner, but was rather 
beneficial to him was improper or unreasonable. The last 
right which I shall mention was the right accorded to a person 
belonging to the twice-born classes to take fuel and fruits and 
flowers for the performance of religious rites from another 


= 29. - Parakesetrasya madhye tu setur na pratisidhyate/ 
Mahaguno’Ipudosas cet vrdhir ista ksaye sati. Narada, XI. 17. 
30. Svámine yo'nivedyaiva ksetre setum pravartayet/ : 
Utpanna svàmino bhogas tadabhave mahipateb/]  Yaj, II. 157. 
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person's land. But in the case of fruits there was this limitation 
that they could not be faken from trees which were enclosed by 
owner within fences. These minor rules may not have much 
value to a student of modern law, but I mention them here 
in order to show the spirit in which they were conceived by the 
sages and obeyed by the people.* 
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* Reference in this context is to be made to a highly informative article 
on Deposits by L. Sternbach, which previously appeared in the Annals of 
the Bhandarkar Oriental Research Institute, Vol. XXVI, Parts, III-IV, 
p. 263-282. Included later in Juridical Studies in nosan Indian Law, 
(Delhi, 1965), pp. 26-108. : 

Special mention is to be made to the following topics : 

Other kinds of Deposits—Krayapresita ; Bandha and Vaisyavrttyar- 
pita—pp. 48: Possession or detention—Persons suitable to beconte 
depositaries—pp. 52-53 ; Denial of receiving a Depo*it— 65-69 ; Use of the 
object deposited—69- 70: Usucapio, Praescriptio, Compensation and 
other cases—71 ; Contract of deposit in some non-juridicial sources in 
Cl#&sical Sanskrit— 72-108. 
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